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Notice of Mid-Winter Meeting in Northampton 
February 10-11, 1950 


A Different Kind of Meeting 


Dinner, Friday, February 10, at 6:30 p.m. Saturday sessions 
10:00 a.m. and 2:30 p.m. 

NO SPEECHES (honest), but provocative, stimulating dis- 
cussions on timely subjects which should have your attention. 

EXPERIENCED PRACTITIONERS will lead on some of 
these subjects. Others will be handled by informal discussion from 
the floor . . . Anyone who talks more than ten minutes at a time 
will be arrested and committed. 


By attending this meeting you will — 


1) Get some valuable suggestions on a variety of cur- 
rent legal subjects. (Are you too old to learn?) 

2) Be brought up-to-date on pending Bills in the 
State legislature. (Bet you don’t know all of them.) 

3) Be brought up-to-date on recent and proposed na- 
tional legislation, such as the Genocide and 
Human Rights Treaties. 


List of Topics for Continuous Discussion beginning Friday 
evening and continuing Saturday. 


TORT CASES SAMUEL P. SEARS and JOHN M. RUS- 
SELL of Boston, Discussion Leaders; ED- 
WARD O. PROCTOR, Town Moderator. 
Comparative Negligence. 

CONVEYANCING Tenancy by the Entirety and Other Prob- 


lems—ROGER D. SWAIN, Discussion 
Leader. 


PROBATE Notices; Jurisdiction; Guardians ad Litem; 

PRACTICE Ancillary Probate; Appointment of New 
Guardians, etc. (See Judicial Council report 
herein.) 


TAXATION Proceeds of Real Estate Sales. 


PLANNING Powers. (See Mr. McCarty’s article here- 
BOARDS in.) 
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PENDING 
BILLS 


IMPORTANT 
NATIONAL 
PROBLEMS 


DAY BY DAY 
PROBLEMS 


OTHER TOPICS 


Proposed Blood Tests for Drunken Drivers 
(See bill and discussion herein). Increase in 
Entry Fees in District and Superior Courts; 
Jury Fee and Juries of Six for Lower Fee 
(See report of Judicial Council). Assign- 
ment of Counsel in Criminal Cases— 
THOMAS M. A. HIGGINS, Discussion 
Leader. State Fund for Workmen’s Com- 
pensation—Does Registrar of Motor Ve- 
hicles Have Too Much Power? 


Is the Position of the American Bar Associ- 
ation on the Genocide Treaty and proposed 
Human Rights Treaty justified? (See 
“Quarterly” for October 1949 and report 
of Committee on Peace and Law Through 
United Nations, recently mailed to all 
members of the A.B.A. Lawyer Reference 
Plan (See A.B.A. Journal for January 1950). 


Are Insurance Adjusters Kidding You as to 
Value of Your Claims? 


Which May be Suggested. 


Wives and husbands are cordially invited. Write Hotel 
Northampton, Northampton, Mass., for room reservations. No- 
tify the undersigned at once that you will attend the dinner on 


Friday. 


Epwin P. Dunpny, Chairman of 
Committee on Arrangements 
Nonotuck Bank Bldg., 
Northampton, Massachusetts 
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Municipal and Town Planning or Pre-emption? 
A Discussion of the Power of Planning Boards 
over the Use of Land 


John A. McCarty 


Let me make it perfectly clear at the outset that I have no 
quarrel with municipal and town planning. It seems to me that 
there can be little doubt that planning the future development 
of our municipalities will prevent haphazard growth which has 
existed in the past. However, the statutes, G. L. ch. 41, sec. 81-A 
to 81-Y, under which municipal planning is accomplished contain 
many pitfalls into which an unsuspecting builder or purchaser 
of real estate can stumble and which can cause a lawyer represent- 
ing such builder or purchaser a great deal of difficulty. 

Recently a man who proposed to buy a certain lot of land 
for the purpose of building a residence thereon requested a lawyer 
to examine the title. It turned out that several years ago a large 
tract had been registered by the Land Court showing the sub- 
division of this tract into various house lots, with streets and 
ways necessary for the development. A great many lots had 
been sold out of this development, but title to several vacant 
lots remained in the original owner. It was one of these lots that 
the purchaser intended to buy. Without investigation, it would 
seem that it would be perfectly safe to purchase this lot, but by 
act of the Legislature, ch.182 of 1949 amending G. L. ch.41, sec. 
81-0, which was approved April 18, 1949, it is provided: “In a 
city or town which has established a planning board under Sec- 
tion 81-A, or corresponding provisions of earlier laws, no easement 
or other right shall be acquired in a way other than a public 
way within a subdivision, either expressly or by implication, unless 
such way is shown on a plat approved by the planning board 
under Section 81-M.” 

At the time the instant subdivision was made, there was no 
planning board in the town where the land lay and consequently 
the plan had never been approved by the planning board under 
the provisions of the above quoted statute. Therefore, this pur- 
chaser could not acquire any easement or other right even by 
express grant and he would be without legal access and egress to 
the lot from the public highway. 

You might suppose if there was no planning board at the time 
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the plan was made and registered, the provisions of this statute 
would not apply, but unfortunately this is not the case. 

Section 81-K provides: ““ . . . The recording of a plan 
of land showing the division thereof into existing or proposed 
lots . . . prior to the date when Section 81-L to 81-U, in- 
clusive, or corresponding provisions of earlier laws . . .  be- 
came effective . . . shall not exempt such land from the 
application of said sections, except with respect to such lots, sites 
and divisions as have been sold and are held in ownership separate 
from that of the person or persons owning the remainder of the land 
so divided, and with respect to ways or parts of ways in which 
rights of way appurtenant to such lots, sites or divisions have 
been expressly or impliedly granted, and with respect to lots, 
sites and divisions fronting upon such ways or parts of ways”. 

It seems, therefore, that if this purchaser wishes to go through 
with his proposed purchase, it is incumbent on him to have the 
plan, old as it may be, approved by the planning board. This 
simple illustration shows how necessary it is to have in mind the 
provisions of the Planning Board Statutes. 

From 1914 through 1936, G. L. ch.41, sec. 70, required every 
city and every town having a population of more than ten thousand 
to establish a planning board and permitted towns of less than 
ten thousand to so establish planning boards. This statute re- 
mained in effect until it was superseded by G. L. ch.41, sec. 81-A, 
which became effective January 1, 1937. While the language of 
this section is permissive as to the establishing of planning boards, 
its general intent seems to be to bring all the planning boards 
of the State under the provisions of this section. The statute 
governing municipal planning, which went into effect January 
1, 1937, remained in effect until the present Section 81-A through 
81-Y was substituted by an Act approved May 5, 1947. 

For all practical purposes therefore, as far as this discussion 
is concerned, we will assume that every city, except Boston, and 
every town with a population of ten thousand or more has a 
planning board established under Section 81-A, and that towns 
of less than ten thousand population may have. If there is any 
question of the existence of a planning board in any city or town, 
it may be resolved by inquiry at the registry of deeds for the 
county where the land lies, or at the Land Court, since G. L. ch.41, 
sec. 81-0 requires the clerk of each city or town to notify the 
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Register of Deeds of the district in which the town is situated of 
the establishment of a planning board under Section 81-A, and 
also the name of the officer designated by said board to endorse 
upon plats the approval of the board. 

We are not concerned here with the duty imposed upon plan- 
ning boards to study the needs and future development of cities 
and towns, or even with the adoption of an official map, except 
to say that where an official map has been adopted, it is necessary 
to ascertain whether or not the land involved is properly shown 
on such map. We are concerned principally with the powers of 
planning boards with regard to subdivisions, so-called. 

Section 81-L provides: “Every person, before making a sub- 
division in any city or town having a planning board established 
under Section 81-A, shall submit to such board for approval a 
plat of such proposed subdivision and said board shall receive 
and pass upon such plat. Each such board shall adopt, and may 
from time to time amend, reasonable rules and regulations not 
inconsistent with Section 81-K to 81-U, inclusive, governing the 
submission and approval of such plats ” Before ap- 
proval of such plat by the planning board, a public hearing is 
required, and under Section 81-M the board may approve, modify 
and approve or disapprove such plat. 

Of course these two sections deal with “subdivisions” and the 
average man considers a “subdivision” as a large plot of land 
cut up into many lots for the purpose of development. This, 
however, is not a correct definition of the word under the statute. 
Section 81-K defines subdivision as “ the division of 
a lot, tract or parcel of land into two or more lots, sites or other 
divisions of land for the purpose, whether immediate or future, of 
sale or building development, in such a manner as to require pro- 
vision for a way, public or private, to furnish access to one or 
more of such lots, sites, or divisions, and shall include resub- 
division ” so that under the statute, a subdivision 
means dividing an existing lot so as to make two lots, provided 
one of them requires provisions for a way, public or private, as 
well as a larger number of lots. 

In the earlier statute, which was superseded in 1947 by the 
present statute, the word “subdivision” was defined to mean “the 
division of a lot, tract or parcel of land into two or more lots, 
sites or other divisions of land in such a manner as to require pro- 
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vision for a street for the purpose . . . ”. It is to be noted 
that this earlier statute uses the word “street” while the present 
statute uses the words “way, public or private”. Since the present 
statute superseded the old one, it must be assumed that the Legisla- 
ture intended a change of meaning by using the words “way, 
public or private” in place of “street”, and it seems the present 
language means any kind of way, even a foot-way. 

If this is so, let us assume a situation: Suppose a man owns 
a large tract of land on which he has his residence, which is served 
by a driveway leading from a public street to his house. Let us 
suppose his son is about to be married and the father proposes 
to deed to the son a parcel of land located on the southwest 
corner of the father’s land and measuring one hundred feet in 
each direction, and to grant to the son a right of way to the 
street over the existing driveway. I submit that this is a subdivision 
under the provisions of Section 81-K and that the father is forbid- 
den to make this conveyance without first submitting a plan to the 
planning board for approval. It certainly is the division of a lot 
into two lots. It is for the purpose of building and it does require 
provisions for a way. It would seem therefore that it fulfills all 
the requirements of the definition of “subdivision” given under 
Section 81-K. 

Suppose the provisions of the statute are ignored and no plan 
is made and approved in accordance with this statute, what is 
the result? 

Section 81-P provides: “No public way and no public water 
supply or sewer or other municipal utility or improvement in any 
public or private way shall be constructed within a subdivision 

unless such street or way appears on a plat of such 


subdivision approved and recorded . . . ”, and Section 81-Q 
provides: “No permit for the erection of any dwelling within a 
subdivision . . . shall be issued unless a way giving access 


to such proposed dwelling appears on a plat of such subdivision 
approved and recorded as provided in said sections ‘a 
Even though these statutes are not strictly enforced in many cities 
and towns, the risk is too great if they are passed over lightly. 
When a plan of a subdivision is presented for record in the 
Registry of Deeds, the Register is forbidden to record it unless 
approved by the planning board. As provided in Section 81-0: “No 
register of deeds shall record any plan showing thereon proposed 
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ways in any city or town having a planning board established 
under Section 81-A unless there is endorsed thereon a certificate 
of said board . . . ”, but there is no provision for the pro- 
tection of anyone if such plan is recorded in violation of the 
statute, so that we cannot rely on the fact that the plan is recorded 
in a registry of deeds as assurance that either it has been approved 
by the planning board or that no planning board exists in the 
city or town where the land lies. Moreover, if a subdivision, as 
defined in Section 81-K, is attempted by deed without a plan, as 
in the supposed case stated above, there is nothing to prevent 
the deed being recorded, but the penalties in the statute will 
nevertheless apply. 

But if it is ncessary to submit plans of subdivisions to the 
planning boards even though such division merely divides one 
lot into two lots one of which requires a way, what are the powers 
of planning boards with regard to these plans? In the first place, 
Section 81-L requires a public hearing be held and Section 81-M 
provides that the board may approve, modify and approve or disap- 
prove such plot. This same section also provides the board shall 
require that the ways shown thereon “shall have proper grades 
and shall be of suitable width and suitably located to accomodate 
the prospective travel ” Section 81-L provides that 
the boards “shall adopt, and may from time to time amend, 
reasonable rules and regulations not inconsistent with Sections 
81-K to 81-U, inclusive, governing the submission and approval 
of such plats . . . .” 

It is, therefore, largely up to the planning board whether or 
not it will approve any plan submitted. Doubtless most planning 
boards will act reasonably and for the best interests of the city, 
but situations may arise which may cause considerable difficulty. 
Take one such situation, for example, which occurred in a town 
not too far from Boston. Sometime before the last war, the owner 
of a large tract of land prepared a plan subdividing it into lots 
fronting on a street shown on the plan entering from the main 
highway. This street was necessarily steep because of the to- 
pography of the land. At his own expense he laid the water pipe 
in this street to supply water to these lots, and graded and paved 
it so that in appearance, at least, it had all the aspects of an ac- 
cepted street. Several lots were sold on this street and houses built 
and occupied thereon. The plan was recorded in the proper registry 
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of deeds, but had not been approved by the planning board. The 
town had for several years ploughed the snow on this street in 
winter and had collected rubbish on regular collection days from 
the houses on this street. After the war, when the owner of the 
remaining land applied for a building permit to build another 
house on this street, he was refused on the ground that the plan 
did not have the approval of the planning board. Negotiations 
with the planning board disclosed the fact that they were dis- 
satisfied with the grade of the street and insisted that the street 
be cut down to the grade they set, under the power given them in 
Section 81-M. To comply with this requirement would necessitate 
digging up the water pipe, excavating the street for a considerable 
distance, and then relaying the pipe and regrading and resurfacing 
the street. The estimated cost of this was several thousand dollars. 
I do not imply here that the planning board was unreasonable. 
I take no side in the matter but use this example merely to illus- 
trate the power the planning board has with regard to establishing 
proper grades and making such reasonable rules for approval of 
plats as they deem best. 

One further matter must be touched upon. Section 81-N pro- 
vides: “A planning board established under Section 81-A, on its 
own motion or on petition of any person interested, shall have 
power to modify, amend or rescind its approval of a plat of a 
subdivision under Section 81-M or to require a change in such 
plat as a condition of its retaining the status of an approved plat 

”. Chapter 182 of the Acts of 1949, Sec. 1, pro- 
widen: “No modification, amendment or rescission of the approv ral 
of a plat of a subdivision or change in such plat under this section 
shall affect lots, sites and divisions which have been sold or 
mortgaged in good faith and for a valuable consideration subse- 
quent to the approval of the plat, or any rights appurtenant thereto, 
without the consent in writing of the owner of such lots, sites 
or divisions and of the holder of the mortgage or mortgages, if 
any, thereon. 

While this amendment of 1949 does give protection to those 
who have bought lots shown on a plan which has the approval of 
the planning board and to mortgagees of such lots, there is nothing 
to prevent a planning board even on its own motion, from re- 
considering its approval of any subdivision and imposing additional 
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requirements on the owner if his development is to retain the 
status of an approved subdivision. 

As I stated in the beginning, I have no quarrel with the idea of 
municipal planning. I wonder, however, how many people realize 
the almost absolute power given to planning boards by the statutes. 
Even though the statute provides a right of appeal to a Board of 
Appeals and from thence to the Court, it is not clear just what 
powers the Board of Appeals has or what relief it may give. 

At any rate, the use of real estate by its owner is further 
drastically restricted to such an extent as to amount to pre-emption. 


Blood Tests for Drunken Driving 
Relative to the Evidential Value of certain Blood Tests 
in connection with the Trial of Persons charged with 
Operating a Motor Vehicle while under the Influence of 

Intoxicating Liquor. 
House Bill 1650 now pending reads as follows: 


SECTION 1. Paragraph (1) (a) of section 24 of chapter 90 of 
the General Laws, as amended by chapter 145 of the acts of 1938, 
is hereby further amended by adding at the end thereof the fol- 
lowing:— Evidence that there was, at that time, seven one 
hundredths per cent, or less, by weight of alcohol in his blood, is 
prima facie evidence that the defendant was not under the in- 
fluence of intoxicating liquor within the meaning of this section. 
Evidence that there was, at that time, from seven one hundredths 
per cent to fifteen one hundredths per cent by weight of alcohol 
in his blood is relevant evidence but it is not to be given prima 
facie effect in indicating whether or not the defendant was under 
the influence of intoxicating liquor within the meaning of this sec- 
tion. Evidence that there was, at the time, fifteen one hundredths 
per cent, or more, by weight of alcohol in his blood, is prima facie 
evidence that the defendant was under the influence of intoxicat- 
ing liquor within the meaning of this section. The failure of a per- 
son accused of this offense to have tests made to determine the 
weight of alcohol in his blood shall not be admissible in evidence 
against him. 

Explanatory Note 


The following information in explanation of the bill has been 
submitted to us. Editor. 
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Chemical tests of the human body have been used in court 
cases for a long time. Chemical tests of the blood in connection 
with alleged intoxicated drivers have been made use of for ten 
years or more in this country. The Maine statute upon which the 
proposed bill is based was passed in 1939. Until recently there 
were only three other States with such legislation, Oregon, Indi- 
ana and New York. Now, according to James P. Economos, 
Director of the Conference of Trafic Court Judges and Prose- 
cutors of the American Bar Association, the following States 
adopted similar legislation in 1949: Nebraska, New Hampshire, 
North Dakota, South Dakota, South Carolina, Utah, Washington 
and Wisconsin. According to Mr. Economos, the section of Ju- 
dicial Administration and the Junior Bar Conference of the 
American Bar Association have approved the use of chemical tests 
of intoxication. There are many cities using the chemical test 
where there is no such legislation. They are handicapped, how- 
ever, by the necessity of producing expert witnesses to prove, or 
disprove, the chemical effect of alcohol in the blood. The pur- 
pose of legislation such as House Bill No. 1650 is to recognize the 
results of years of research and make certain findings as to the 
alcoholic content of the blood evidence or, as stated in the bill, in 
some cases prima facie evidence of, or against, intoxication. Sub- 
stantially the same standard is used in all this legislation. 

It is said to have been scientifically established that the normal 
person is not affected by alcohol if it does not exceed .05 of 1% 
by weight in his blood; and that, on the other hand, when he 
has .15 of 1% he is definitely intoxicated. Between these two 
extremes he may, or may not, be under the influence. As to that, 
any evidence on his conduct and other matters is admissible. For 
that reason the proposed law provides that the court may accept 
the results of a blood test properly authenticated as evidence to 
the extent specified in the bill. 


The Practical Meaning of .05 and .15 of 1 per cent 
of Alcohol in the Blood 


In an article in the “American Practitioner” for March 1947, 
circulated by the American Safety Council, Dr. Clarence Muel- 
burger, toxicologist of the Michigan State Department of Health, 
says as to the percentages, 

“While these quantities of alcohol seem almost negligible, it 
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should be realized that the average adult requires two twelve 
ounce bottles of beer or two one ounce glasses of whiskey to bring 
the individual up to the lower blood content of .05 of one per 
cent. To reach the level of .15 (of one per cent) the average man 
must consume six or eight bottles of beer or six or eight ounces 
of whiskey.” 

In an article by Bernard M. Mafet, reprinted from the Ameri- 
can Journal of the Journal of Criminal Law and Criminology 
(Vol. 36, No. 2 for July and August 1945)* it is stated, in Note 
10 to p. 134, that the American Medical Association has accepted 
these tests as reliable indices of the degree of intoxication, refer- 
ence being made to the 1944 report of the Committee to study 
Problems of Motor Vehicle Accidents, of the American Medical 
Association. It was approved by the House of Delegates of that 
Association on June 13, 1944. 

Such scientific proof should be very helpful to the judge or a 
jury in a close case where otherwise the reliance has to be on 
personal opinion more or less biased on both sides. It will also 
enable an innocent automobile operator who has had the mis- 
fortune to have an accident and be found by the police to have a 
breath induced possibly by one or two highballs to clear himself. 
The bill would not compel him to submit to a blood test, nor 
does it permit the introduction into the evidence of the fact that 
he refuses to take a blood test, nor does it make the evidence 
conclusive. 

Explanation of Senate Bill 165, Relative to Presentment 
for Payment, Conditional Credit, Payment, Dishonor 
and Revocation of Credit of and for Checks and Other 
Demand Instruments Payable by, at or through Banks. 


Walter D. Malcolm 


Banking Practice 


We believe lawyers will learn something, as we have, about 
banking practice, from the following exceptionally clear state- 


* Mr. Mafet’s article originally appeared in the American Journal of Police 
Science. Reprints have been distributed by the Junior Bar Conference and the 
section on Judicial Administration of the American Bar Association and by 
the Committee on Tests of Intoxication of the American Safety Council and 
by the Northwestern University Trafhe Institute. 
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ment about the bill printed at the end (Senate 165). 

At the meeting of the Executive Committee of the Massachu- 
setts Bar Association on January 13, 1950, the members of the 
committee voted to express their opinion in support of the bill. 


F. W. GrINneELL, Secretary 


During the period of the recent war and in the postwar period, 
banks throughout the country have faced two developments that 
have resulted in serious operating problems. These developments 
were (1) a substantial increase in the volume of checks and similar 
instruments handled for collection, presentation or payment (in 
banking terminology referred to as “items’’) and (2) the necessity 
to increase compensation, shorten the hours of work and im- 
prove working conditions of employees. One serious operating 
problem resulting from these developments and which suggested 
the need of legislation is summarized below. 


Problem Requiring Legislation 


Commercial banks may receive checks and other items during 
any business day over the counter, in the mail, and from local 
clearing houses, Federal Reserve banks and perhaps from a few 
other miscellaneous sources. Items received in the mail or over 
the counter are usually for deposit to the credit of the customers’ 
accounts or for cash. Those received from clearing houses or 
from the Federal Reserve banks are usually by way of presenta- 
tion for payment. In handling these various items a bank must 
go through a sorting and proving process, first to segregate items 
drawn on the bank itself from items drawn on other banks and 
then, in the case of items drawn on the bank itself, to further 
group these in alphabetical ledgers or groups. In order that the 
necessary dollar controls be maintained to keep the accounts of 
the bank in balance at all times, it is necessary for a bank to prove 
the dollar total of groupings of items each time a segregation or 
grouping is made. 

When this sorting and proving process has been completed, 
those items which are drawn on the bank itself are forwarded to 
the Bookkeeping Department, first, to ascertain whether there 
are sufficient funds in the particular accounts against which they 
are drawn to permit honoring of the items and secondly, to actu- 
ally post the items to the customer’s account. 
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Under practices existing prior to the recent war and the post- 
war periods, banks found it necessary to perform most of the 
above described operations in the particular day items were re- 
ceived. For instance under then existing rules of the Boston 
Clearing House, items were presented in Boston by collecting 
banks to drawee banks at 10:00 A.M. in the morning of each 
business day and if they were dishonored it was necessary that 
they be returned through the clearing house at 3:00 P.M. on the 
same day, unless special time was allowed. If drawee banks were 
to decide whether or not they would pay items, it is obvious that 
the above described sorting and proving process had to be com- 
pleted and after sorting, items drawn on the bank had to be re- 
lated to the particular account on which they were drawn to 
determine whether there were sufficient funds in the affected 
accounts to pay them, all in the period from 10:00 A.M. to 
3:00 P.M. 

During the period from 1938 to 1946 the volume of bank 
collections in Massachusetts increased in the neighborhood of 
50% in number of items and more than 100% in dollar amount. 
Where this increase in volume resulted in a single bank in Boston 
handling as many as 200,000 to 300,000 items a day, it will be 
apparent from the above brief summary of former bank routines 
that in Boston and in other cities following similar time schedules 
the period between 10:00 A.M. and 3:00 P.M. on each business 
day was a peak load period that became increasingly difficult to 
handle. Salaries of bank employees were increased as in the case 
of almost all other workers but instead of being able to improve 
working conditions this peak load period caused postponement 
of rest and lunch periods, increased the pressure and the resulting 
nervous strain on employees, increased the number of errors, and 
decreased operating efficiency and morale. 


Practice of “Deferred Posting” 


To meet this problem banks in Massachusetts and, for that 
matter throughout the United States, made extensive studies to 
attempt to find new routines and practices that would eliminate 
such peak load period, improve employee working conditions 
and avoid substantial increase of bank collection costs. Through- 
out the early forties studies throughout the country consistently 
arrived at the conclusion that if the practice could be revised (1) 
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to utilize the first day in which items are received to completely 
sort and prove the items and (2) to use the next succeeding busi- 
ness day to pay and post the items drawn on the bank,—a rela- 
tively smooth flow of operations would be maintained in the 
sorting and proving departments on the day of receipt and an 
equally smooth flow of operations could be maintained in the 
bookkeeping department the next succeeding business day to 
pay and post the items. Such steady flow of items would de- 
crease the physical and nervous strain on employees, decrease the 
number of errors, improve working conditions and employee 
morale, increase operating efficiency, and effect substantial oper- 
ating economies. By 1946, the Legislatures of ten states outside 
of Massachusetts had enacted legislation to specifically authorize 
this two day handling procedure which in due time came to be 
referred to as “deferred posting”. 


1947 Statute—G.L.c. 107 $ 111A 


In 1946 banks in Massachusetts inquired of counsel whether 
there were any legal impediments to the adoption of the deferred 
posting procedure in Massachusetts. Research on the question led 
to the conclusion that SS 159 and 160 of G.L., c. 107 (N.I.L. SS 
136 and 137) dealing with presentation of drafts for acceptance, 
coupled with a line of decisions in other states following the case 
of Wisner v. First National Bank, 220 Pa. 21 (1908), indicated 
some possibility that drawee banks in Massachusetts were per- 
mitted not more than twenty-four hours within which to decide 
whether they would honor or dishonor items presented on them 
for payment. Such research certainly indicated that banks in 
Massachusetts had no clear knowledge of how much time was 
available to them to make a decision to honor or dishonor. To 
clarify this situation, the Boston Clearing House Association 
caused a bill to be drafted and submitted to the 1947 legislature, 
which in that session was enacted as $111A of c. 107 of the Gen- 
eral Laws. Exclusive of incidental provisions, this statute provided 
that drawee banks in Massachusetts were allowed until the close 
of their next business day following the presentment of items to 
decide whether or not to pay them. The bill providing for this 
legislation was adequately presented and explained to the appro- 
priate committees of the Legislature and was passed without ex- 
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tensive discussion or serious objection. In reliance upon this 
statute a substantial number of banks in Massachusetts have 
adopted the deferred posting procedure and have found that it 
fulfills the expectations hoped for it. 


Position of Federal Reserve Banks 


As indicated above the legal situation existing that made ad- 
visable the 1947 statute was the possible rule that the time per- 
mitted to drawee banks to decide whether they would honor or 
dishonor items presented on them was limited to twenty-four 
hours. Consequently, the 1947 statute, as well as several of the 
statutes in other states enacted before 1947, merely provided that 
drawee banks had until the close of the next business day after 
receipt of items in which to make this decision. It followed from 
this type of statute that if they wished to do so, drawee banks 
could postpone paying for all items presented on them until the 
next business day following receipt. 

However, deferred posting never did in fact develop in this 
way. Prior to deferred posting it was the general practice of 
drawee banks to remit by mail or to pay through clearing houses 
or otherwise for items on the day of presentment. Under deferred 
posting banks adopting the practice continued to pay or remit for 
items on the day of presentment and merely reserved the right 
to return and receive credit for dishonored items on the next 
succeeding business day. The average number of returned items 
was less than one-half of one per cent of all those presented. 
The operating practice was that drawee banks would make a 
“conditional” payment or remittance on the day of presentment 
for all items presented but would return dishonored items on the 
next succeeding business day and obtain a refund or credit for 
the items returned. Banks adopting deferred posting recognized 
that there was no necessity or reason for deferring payment of 
the more than 9914% of items that were paid. They recognized 
fully that if they did delay such payment for one day this would 
slow down the general collection process and would also undoubt- 
edly result in Federal Reserve banks changing availability sched- 
ules for funds resulting from the collection process. Neither of 
these results were desired. Consequently, at the time of the en- 
actment of the 1947 statute the Masachusetts Banker’s Association 
circularized its members explaining the statute and deferred post- 
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ing in detail and recommending strongly that banks adopting de- 
ferred posting should continue to pay for items presented on the 
day of presentment and should merely delay until the next busi- 
ness day the return of the less than one-half of one per cent of 
items that were dishonored. 

While the 1947 Massachusetts Legislature was considering the 
bill that was enacted that year, the Federal Reserve Bank of Bos- 
ton expressed the opinion that any bill of this kind and the de- 
ferred posting practice generally materially affected the activities 
of Federal Reserve banks in their collection functions and urged 
that the entire problem be considered on a nation wide basis by 
all Federal Reserve banks. The Massachusetts banks sponsoring 
the 1947 statute readily acquiesced in this suggestion but in view 
of the extensive time required to study the problem on a nation 
wide basis, no attempt was made to redraft the bill that became 
the 1947 statute, and it was enacted in the form in which it was 
originally filed. Thereafter, committees and counsel represent- 
ing the American Bankers Association, the Federal Reserve banks 
and interested Massachusetts banks gave extensive study to the 
problem. In these conferences the Federal Reserve banks ob- 
jected to the form of any deferred posting statute which merely 
gave to drawee banks additional time in which to honor or dis- 
honor items because statutes in this form also permitted banks 
to delay by one day remittance or payment for all items presented 
on them. Consequently, when the Federal Reserve banks and the 
Federal Reserve Board were urged to amend the Board’s Regula- 
tion J to provide for deferred posting in Federal Reserve bank 
collections they did so only upon certain conditions. One of 
these conditions was that a uniform model statute be drafted for 
submission to the legislatures of the various states and that such 
statute provide that the right of drawee banks to delay by one 
day the return of dishonored items be made conditional upon 
payment or remittance for all items on the day of presentment. 


Model Deferred Posting Statute 


Since the form of statute recommended by the Federal Re- 
serve banks was consistent with the actual practice under deferred 
posting, banks which had adopted deferred posting in no way 
objected to the legislation in this form. In due course, therefore, 
the committees and counsel representing the American Bankers 
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Association, the Federal Reserve banks and interested Massachu- 
setts banks, drafted a proposed uniform model deferred posting 
statute which, with relatively minor modifications, was offered 
to the 1949 and 1950 Massachusetts Legislatures and is now em- 
bodied in Senate #165 of 1950. 

In the more detailed and nation wide study given to the 
problem in the preparation of the model statute it was considered 
advisable to spell out several subsidiary provisions and, in addi- 
tion, the model statute required drawee banks to pay or remit 
for all items presented on the day of receipt, if they were to have 
an additional day to return dishonored items. Thus in the light 
of this history and the position taken by the Federal Reserve 
banks, 1950 Senate Bill 4165 is actually more restrictive of the 
powers of banks than the existing 1947 statute. The 1950 bill 
is now offered to the legislature simply to bring Massachu- 
setts legislation on the subject in line with uniform and carefully 
prepared legislation that it was hoped the model statute would 
bring to all states. 

The uniformity that the model statute was designed to achieve 
has been realized to a remarkable extent. Drafting of the model 
statute was completed in the fall of 1948. Since that time it has 
been offered to the legislatures of as many states as possible 
through the medium of state banking associations. Based upon 
information accumulated by the Federal Reserve Board on Sep- 
tember 23, 1949, thirty-four states passed the model statute in 
identical or similar forms in the 1949 sessions of their legisla- 
tures.’ In six additional states statutes have been enacted per- 
mitting the return of dishonored items on the business day fol- 
lowing presentment but which do not specifically require payment 
or remittance for all items presented on the day of presentment.’ 


(1)Arizona Maine Oklahoma 
Arkansas Maryland Oregon 
California Michigan Pennsylvania 
Colorado Minnesota Rhode Island 
Connecticut Missouri South Carolina 
Delaware Nebraska South Dakota 
Georgia Nevada Utah 
Idaho New Hampshire Vermont 
Illinois New Jersey West Virginia 
Indiana New Mexico Wisconsin 
Iowa North Dakota 
Kansas Ohio 

(*)Alabama Massachusetts Virginia 


Florida North Carolina Texas 
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In eight states the model deferred posting statute was offered 
to the 1949 legislatures but was not enacted prior to adjourn- 
ment.‘ In four states“? there was no session of the legislatures in 
1949. 

This legislative record establishes almost conclusively that the 
principle of deferred posting has been completely accepted 
throughout the country as approved, efficient and standard bank 
practice. This conclusion is further borne out by the fact that 
in 1948 the Federal Reserve Board adopted a specific amendment 
of its Regulation J to make provision for deferred posting and all 
Federal Reserve banks throughout the country have amended 
their operating letters with respect to bank collections to provide 
further for deferred posting. Further, the draftsmen of the Pro- 
posed Commercial Code that has been in process of preparation 
for close to ten years and is now in the last stages of completion 
with the likelihood of being offered to legislatures in 1951, has 
adopted in toto the principle of deferred posting in the article 
dealing with Bank Collections. See Article III, Part 6 of drafts 
of Proposed Commercial Code. See also extensive Article on the 
entire subject of deferred posting in the April 1949 issue of the 
Harvard Law Review by Fairfax Leary, Jr., the draftsman of 


Article III, Part 6 of the proposed Code dealing with Bank Col- 
lections. 


(3)Florida New York Tennessee Washington 
Montana North Carolina Texas Wyoming 
(*)Kentucky Mississippi 
Louisiana Virginia 
Summary 


On the basis of the foregoing explanation and history it is 
respectfully submitted that although dealing with a highly tech- 
nical subject, Senate #165 of the 1950 legislature is in no sense 
“trick” legislation nor is it legislation which confers on banks any 
improper benefit. It does aid banks in that it removes legal 
doubts from a legitimate, efficient and wise banking practice that 
is so good that in a period of two or three years’ time it has be- 
come standard, or at least approved, banking practice through- 
out the entire country. Further, so far as Massachusetts is con- 
cerned it merely puts its form of legislation in the same, or 
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substantially the same, form as what has been generally consid- 
ered desirable throughout the country, which form actually is 
more restrictive of the power of banks than legislation already 
enacted in Massachusetts. 


Senate 165 


SECTION 1. Chapter 167 of the General Laws is hereby amended by insert- 
ing after section 54, inserted by chapter 428 of the acts of 1949, the following 
section :— 

Section 55. A bank receiving, other than for immediate payment over 
the counter, a demand instrument which, by its original tenor, is drawn upon 
or made payable at or through such bank, and giving credit therefor before 
midnight of the day of its receipt, shall have, after receipt thereof, until 
midnight of the next day upon which it is open for business within which 
to dishonor or refuse payment of the instrument. Any credit so given, and 
all entries relating thereto on the books of such bank, may be revoked by 
returning the instrument, or if it is held for protest, or is at the time lost or 
not in the possession of the bank, by giving written notice to the last or next 
prior holder of dishonor, nonpayment, or revocation of the credit given, 
provided said instrument or notice is dispatched in the mails or by other 
expeditious means not later than midnight of the bank’s next business day 
after the instrument was received. For the purpose of determining when, 
notice of dishonor must be given or protest made under the law relative to 
negotiable instruments, an instrument duly presented, with respect to which 
credit is revoked as authorized by this section, shall be deemed dishonored 
on the day the instrument or notice is dispatched. A bank upon revoking 
credit under authority of this section shall be entitled to a refund of, or credit 
for, the amount of the instrument from the holder receiving the credit. For 
the purposes of this section: (a) an instrument received by a bank on a day 
other than its business day, or received on a business day after its regular 
business hours or during afternoon or evening periods when it has reopened or 
remained open for limited functions, shall be deemed to have been received 
at the opening of its next regular business day; (b) the term “instrument” 
includes negotiable and non-negotiable instruments; (c) the term “bank” in- 
cludes any bank defined in section one, and any national banking association, 
federal reserve bank or other banking association or corporation organized 
under the laws of the United States and doing business in the commonwealth; 
(d) each branch or office of a bank shall be deemed a separate bank; (¢) the 
term “credit” includes remittance, advice of credit, authorization to charge, 
clearing house settlement, and other forms of payment or settlement used 
between banks, and, where the instrument is received for credit to one cus- 
tomer’s account and concurrent charge to another customer’s account, it in- 
cludes the making of appropriate entries to the bank’s general ledger whether 
or not entries are posted to individual customers’ ledgers. The effect of this 
section may be varied by agreement. 

SECTION 2. Section 107 of chapter 107 of the General Laws is hereby 
amended by inserting after the word “inclusive”, in line 2, as appearing in 
the Tercentenary Edition, the words:—of this chapter and section fifty-five 
of chapter one hundred and sixty-seven,—so as to read as follows:— Subject 
to sections eighteen to two hundred and twelve, inclusive, of this chapter and 
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section fifty-five of chapter one hundred and sixty-seven, when the instru- 
ment is dishonored, by non-payment, an immediate right of recourse to all 
parties secondarily liable thereon accrues to the holder. 

SecTION 3. Section one hundred and eleven A of chapter one hundred and 
seven of the General Laws, inserted by chapter one hundred and sixty-seven 
of the acts of nineteen hundred and forty-seven, is hereby repealed. 


Memorandum as to the Twenty-Fifth Report 
of the Judicial Council 


Hitherto, ever since 1925, all of the previous reports of the 
Council have appeared in the “Quarterly” in full, including the 
statistical appendix showing in detail the business of the various 
courts. 

In view of the rise in printing costs and of the fact that most 
of our readers are probably not interested in statistical tables, we 
reprint in this issue only the report and Appendices A and B 
containing the information as to district court business and the 
circular letters of the Administrative Committee which contain 
a helpful list of recent statutes and other information as to prac- 
tice likely to be helpful to the bar. Anyone who wishes to see 
Appendix C containing the “Summary of the Work” of all the 
courts with the statistics may obtain the full report by writing 
to the Public Document Room, State House, Boston, Mass. 


Editor. 
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Che Commonwealth of Massachusetts 


DEcEMBER, 1949 
To His Excettency, Paut A. Drever 


Governor of Massachusetts. 


In accordance with the provisions of section 34B of chapter 221 
of the General Laws (Ter. Ed.) we have the honor to transmit the 
twenty-fifth annual report of the Judicial Council for the year 1949. 


FRANK J. DONAHUE, Chairman, 
SAMUEL P. SEARS, Vice-Chairman, 
LOUIS 8. COX, 

JOHN E. FENTON, 

JOHN C. LEGGAT, 

DAVIS B. KENISTON, 

FRANK L. RILEY, 

FREDERICK J. MULDOON, 
WILFRED J. PAQUET, 

REUBEN L. LURIE. 








Acts or 1924, CHaprer 244 


As amended by St. 1927, c. 928, St. 1930, c. 142, and St. 1947, c. 601 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


An ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
Continuous Srupy OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE Courts. 


Be it enacted, etc., as follows: 

Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading “Judicial 
Council,” the following three new sections—Section 834A. There shall be a 
Judicial council for the continuous study of the organization, rules and 
methods of procedure and practice of the judicial system of the common- 
wealth, the work accomplished, and the results produced by that system and 
its various parts. Said council shall be composed of the chief justice of the 
supreme judicial court or some other justice or former justice of that court 
appointed from time to time by him; the chief justice of the superior court 
or some other justice or former justice of that court appointed from time 
to time by him; the judge of the land court or some other judge or former 
judge of that court appointed from time to time by him; the chief justice 
of the municipal court of the city of Boston or some other justice or former 
justice of that court appointed from time to time by him; one judge of a 
probate court in the commonwealth and one justice of a district court in 
the commonwealth and not more than four members of the bar all to be 
appointed by the governor, with the advice and consent of the executive 
council. The appointments by the governor shall be for such periods, not 
exceeding four years, as he shall determine. 


Section 34B. The Judicial council shall report annually on or before 
December first to the governor upon the work of the various branches of 
the judicial system. Said council may also from time to time submit for the 
consideration of the justices of the various courts such suggestions in regard 
to rules of practice and procedure as it may deem advisable. 


Section 84C. No member of said council, except as hereinafter provided, 
shall receive any compensation for his services, but said council and the 
several members thereof shall be allowed from the state treasury out of 
any appropriation made for the purpose such expenses for clerical and other 
services, travel and incidentals as the governor and council shall approve. 
The secretary of said council, whether or not a member thereof, shall receive 
from the commonwealth a salary of five thousand dollars. 


MEMBERS OF THE COUNCIL 


FRANK J. DONAHUE of Boston, Chairman 
SamMueLt P. Sears of Newton, Vice Chairman 


Lovis 8S. Cox of Lawrence FrANK L. Ritey of Worcester 
Joun FE. Fenton of Lawrence FrEDERIC J. MuLDOON of Winthrop 
Joun C. Leaoat of Lowell WiLrrep J. Paquet of Watertown 
Davis B. KENISTON of Boston RevuBeEN L. Lurie of Brookline 





FRANK W. GRINNELL, Secretary, 60 State St., Boston 





T 


pr 
re 


be 


rt 


ore 

of 
the 
ard 


led, 
the 
_ of 
her 
yve. 
sive 





TWENTY-FIFTH REPORT OF THE JUDICIAL COUNCIL OF 
MASSACHUSETTS 


To His Excellency 
Pau A. DEvER 


Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.’”* 


Since the last report Wilfred J. Paquet of Watertown was reap- 


pointed by Your Excellency as a member of the Council for a four 
year term. 


RECOMMENDATIONS ADOPTED IN 1949 


During the last session of the legislature the following recom- 
mendations were adopted, in addition to six negative recommenda- 
tions on matters referred to the Council by the legislature which 
were followed. The recommendations adopted appear in the 
statute book for 1949 as:— 


Chapter 171 relative to report of material facts in equity and 
probate appeals. (Recommended in the 24th report pp. 17-19 for 


reasons there stated, reprinted in Mass. Law Quarterly for Decem- 
ber 1948.) 


Chapter 176 relative to damages in mandamus (see 24th report 
p. 26). 


Chapter 179 relative to late demands for proof (see 24th report 
pp. 27-28). 


Chapter 184 relative to arrests without warrant for larceny in 
the presence of an officer (see 24th report pp. 33-36). 





*In 1925, the legislature also submitted the following request to the council. 


1925 RESOLVES, CHAPTER 27 

“Resolved, That the judicial council is hereby requested to investigate ways and means for 
expediting the trial of cases and relieving congestion in the dockets of the Superior Court, and, 
among other things . . . ways and means for encouraging, so far as consistent with constitutional 
rights, trials without jury ... and any other ways and means that may appear feasible to said 
council for improving and modernizing court procedure and practice so that, consistently with 
the ends of justice, the proverbial delays of the law and attendant expense, both to litigants 
and the general public, may be minimized. (Approved April 24, 1925.)” 
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Bitts RECOMMENDED, But Nor ApopTep 


The 23rd and 24th reports contained extended discussions of 
the rising public cost of the administration of justice with recom- 
mendations of moderate increases in fees in order to lessen the 
burden of public expense carried by the counties and the common- 
wealth for the benefit of a small minority of the population, who 
are concerned in litigation. A bill (S. 710) was reported by the 
Committee on Counties and passed the Senate but was referred 
to the next annual session in the House. We discuss this subject 
further in this report and call special attention to it as deserving 
consideration when the rising cost of government in all directions 
is under constant study. 


In the 24th report (pages 19-26) we recommended the estab- 
lishment of jury commissioners for the selection of jurors in a 
district comprising the counties of Norfolk, Middlesex and Suffolk. 
The reasons for the recommendation were stated in that report 
and also in the 9th Report of the Judicial Council in 1934, as well 
as in the report of the so-called “Crime Commission” in 1934 and 
in the report of a special committee of the bar in 1935. The plan 
was not adopted. 


The long and successful experience with jury commissioners in 
Ohio and elsewhere and the recommendations of the conference 
of senior circuit judges for such commissioners for the Federal 
courts, submitted to Congress, formed a background for this 
recommendation. Various criticisms of details and cost were 
received. These can be studied and considered further if, and 
when, the General Court considers the main proposal worthy of 
further consideration. 


At the request of the legislature we also discussed a bill relative 
to summary judgments on issues in which there are only questions 
of law and no disputed facts, and submitted a draft act. We renew 
this recommendation in this report. 


At the request of the legislature a bill (House 18 of 1948) rela- 
tive to extensions and other changes in mortgages held by savings 
banks, introduced by the Bank Commissioner was discussed in 
detail and a substitute draft submitted for consideration if legis- 
lation was considered advisable. At the hearing before the com- 
mittee on Banks and Banking, the commissioner withdrew the bill, 
as unnecessary, in view of the discussion in the report. 
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Reports REQUESTED BY THE LEGISLATURE IN 1949 


This year the “subject matters” of seven bills, pending before 
the legislature, were referred to the Council with requests for a 
report, as follows:— 


Senate 198 and 199, relative to defences of insurance companies 
(referred by Resolves Chapter 6). 


House 892 relative to exceptions (referred by Resolves Chap- 
ter 11). 


Senate 264 relative to non-support proceedings (referred by 
Resolves Chapter 12). 


House 510 relative to citation of executors and administrators in 
certain cases (referred by Resolves Chapter 13). 


Senate 589 relative to the support of persons twenty-one years 


of age and incapable of self-support (referred by Resolves Chap- 
ter 19). 


Senate 733 relative to banking practice (referred by Resolves, 
Chapter 77). 


We discuss these matters in this report. 


Tue Ristnc Cost oF THE ADMINISTRATION OF JUSTICE AND ITs 
RELATION TO Court FEEs 


In our 23rd and 24th reports in 1947 and 1948, we discussed, at 
length, the rising cost of the courts and pointed out that, in spite 
of the increase in cost, with few exceptions, there has been no 
increase in court fees, since 1884. This study of the relation of 
public cost to court fees began in the second report of the Council 
in 1926 and was discussed, at intervals, in subsequent reports with 
suggestions for moderate increases in certain fees in order to reduce, 
to some extent, the burden on the public, especially through the 
county treasuries. We pointed out that the people are taxed for 
a very large and increasing expense to enable a very small propor- 
tion of the population to litigate in the courts, frequently in the 
most expensive way for the public. We called attention to the 
fact that the Ways and Means Committee of the legislature, in 
1943, in a report numbered House 1295 of that year, also made 
suggestions of this kind. We quoted the following passage from 
the 19th Report of the Judicial Council in 1943 (page 34). 


“Statistical tables are not attractive to most of us, but they sometimes help 
greatly in understanding in spite of the time-honored jokes about ‘statisticians.’ 
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The statistical tables, compiled under the supervision of the Council from the 
annual records of the Superior Court, in 1928 and 1929 in the fourth and fifth 
reports, showed the high public cost of jury trials as compared with verdicts 
and indicated that it might be cheaper for the public if it could pay all the 
verdicts instead of paying for the process of reaching them. The facts shown 
helped materially in the movement which resulted in various successful experi- 
ments in reducing delay and congestion. In the same way the generally 
neglected tables in the annual reports of the Council, and especially tables 1 
and 2, and 6 and 11 showing annual entries and thousands of cases on the 
dockets, until they are finally disposed of without trial, many of them for lack 
of prosecution, may be helpful now in considering the suggestions of the Ways 
and Means Committee.” 


We also pointed out that the financial arrangements between the 
counties and the commonwealth in regard to the payment of the 
cost of administering justice “obscure the rising cost to the public 
and make it more difficult to see the whole problem in sound per- 
spective and to realize the full extent to which the public ‘pays 
through the nose’ to provide the constitutional opportunities for 
the small minority engaging in litigation.” 

We secured from the various county treasurers and other scat- 
tered sources of information in printed documents, tabulated items 
of cost. With the present scattered and variable methods of 
accounting, more accurate totals are not readily ascertainable. If 
they were, it seems probable that the overall total would be larger. 
The figures given in the 24th report add up to an approximate 
total of more than $13,000,000 payable by the taxpayers through 
the county treasuries and the treasury of the commonwealth. 
Legislation at the session of 1949, in regard to salaries, jurors’ fees, 
government witness fees, creation of new salaried positions, etc., 
have added materially to the annual public cost, thus shown, 
especially through the county treasuries. A considerable number 
of these statutes increasing the county cost for the district court 
system will be found listed in the semi-annual information circu- 
lar of the Administrative Committee of the District Courts of 
September 15, 1949, which is reprinted in Appendix B (p. 53). 

For convenient reference we reprint, from our 24th report, the 
tables showing the approximate cost to the counties of the vari- 
ous courts, amounting to almost $5,500,000 in 1947, as follows: 


Cost to CounTIEs oF SuPERIOR CourRT 


At the request of the Council, each County treasurer sent reports 
which showed the following totals which do not include the salaries 


and travel expenses of 32 justices. Those are paid by the common- 
wealth. 
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Approximate Total Cost or Superior Court To THE CountiEs IN 1947 


cists ihn a a ial, $26,153.56 
iI csbcciasuanarssienniannidliineasmselbialieesmabeeaneienanininiaienaieaimeaaliec: 26,947.22 
I acai Dinah entread ceed dpl pacts e me ASR Seo 170,522.46 
NY "ghee achilles Meccsaletin scat neste ad caeaisieeans 5,885.82 
SE :/Alsabssiuhibliibeibiciiciebtdselsaboadcahbiapeciledetasittetieinabedsnleteie sabe cnininl tic 197,153.77 
STII. sicninisiiesnsetusiiinct celia eataanebipmsliniaebatata taal tated 25,450.45 
IIIT sciidaiidaitiieicnsieiasctapiesdlichsbansigedeeaatiaaostiasaaieaaliiaadaddadbaditiiia: ais 164,501.24 
IIIT chest inedthethneeiiaeaiclindnansbediciiiaiamaaidaiaiiaiadiat ae 31,076.04 
are a a eel al ary GR alld ceca 118,164.05 
SITIES iki class cninlentitdinisciaiiecchagensidicdipiepididcdhcddiaentama ina ian iinaniee 174,425.91 
STI achilles hain taints lanatsidibetihaipenbcaaliadeinbiabtiianielas ase mat s 444 827.31 
SII iiediiedl isidiesth tags siesincbinditdabdbsnandssabbiensebsdiphnahideummeamabensatiaiadaiamacte 2,214.59 
TT hhc alc pecibiiaabdbunanianaebiiiiadaealaaiaaes acid te 1,247,518.40 
I chiiciatoletittscuih eesti ish iatah eden acl on ean hi 237,958.24 
$2,845,851.84 

Expense for Auditors and Masters in 1947 (See Appendix C, 
Bi ae OO Ga UIE IID  icesisscsininnsierssisncdiomsesadenbiaesbctattiniabinicds 36,894.13 
MU Bessrpcnctca lillian iit ditacccebaiigaia aia, copa $2,882,745.97 
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Cost to Counties or Districr Courts 


The following table shows the approximate cost in each county 
of the District Courts, including the salaries of the justices which 
are paid through the county treasuries although the district courts 
are state courts. The sources of the figures appear in the 24th 
report p. 10. 


Estimated County 
County revenue Appropriations 
from District authorized for 





Courts of 1948 1948 

Barnstable 2 district courts ; eae $7,500.00 $31,683.26 

Berkshire 6 district courts bi Nice thks 6,000.00 61,734.00 

Bristol 4 district courts ee on 40,000.00 144,700.00 

Dukes E COBURG. COUPE... 5. 5..5....c0cccesccs.. te 4 600.00 7,455.00 

Essex 9 district rig | * 56,500.00 255,220.00 
5 trial justices 

Franklin 2 district courts etiess 5,000.00 23,860.00 

Hampden 5 district courts | 75,000.00 189,500.00 

1 trial justice § 

Hampshire 2 district courts 12,500.00 36,000.00 

Middlesex 12 district aay, | 110,000.00 509,570.00 
2 trial justices 

Nantucket 1 district court (1932 cost no separate figure) 3,549.00 

Norfolk 5 district courts 35,000.00 197,150.00 

Plymouth 4 district courts 20,000.00 105,130.00 

Worcester 11 district og 40,000.00 259,950.00 
2 trial justices 

Bee Nas Hie Racal hee ren SUE $428,100.00 $1,925,501.26 

: 428,100.00 


Approximate net cost to 13 counties................... $1,497,401.26 





we 


ws Rawr OO we 
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SuFFOLK County District Courts AND Boston JUVENILE Court 





ity As Suffolk County is not included in the Appropriations act the 
ch following figures were obtained from the City Auditor of Boston, 
rts showing the estimated receipts and expenses including judicial and 
th other salaries: 
1947 1948 1947 1948 
Estimated 
ons Receipts Receipts Expenses Appropriation 
for Municipal Court of the 
City of Boston.................. $122,952.50 172,500 $586,366.03 $616,708.74 
3 26 Brighton Court...................... 9,127.86 16,100 35,101.95 36,707.99 
100 Charlestown Court................ 9,665.33 8,200 43,204.19 45,668.33 
).00 Chelsea Court...................... 8,457.19 8,900 44,714.20 50,578.57 
5.00 Dorchester Court................. 18,440.47 12,600 58,608.78 62,859.28 
1.00 East Boston Court................. 17,011.41 18,800 39,888.58 43,411.78 
, Roxbury Court.................... 38,698.22 44,300 146,162.75 153,135.10 
).00 South Boston Court . 15,468.22 11,600 44,564.64 48,635.02 
0.00 West Roxbury Court.......... 14,654.38 11,800 51,463.63 54,114.50 
Boston Juvenile Court........ 5.00 150 41,272.77 45,906.15 
0.00 
000 Total .......:.... $249,480.58 305,950 $1,092,337.32 $1,157,725.46 
305,950.00 
9.00 a 
0.00 $851,775.46 
0.00 Adding to this Suffolk figure the total of the previous table of 13 
0.00 counties gives a total cost for district courts for all 14 counties of 1,497,401.26 
198 II 3255 220s tacercac cu caicudestaghcaensereusetabnonmea Tad eoieaanarem .. $2,349,176.72 
10.00 


)1.26 
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County Costs ror Propate Courts 1n 1947 


These costs (not including salaries paid by the commonwealth) as reported by 


treasurers or taken from their annual printed reports were as follows: 





AERIS. STO FDL L OE MO FES SLRS PRE See eT $2,113.11 
IR ORE EE A ea ar A nee ee EE ee el 2,552.71 
ESS a ee ee ne eee 5,978.07 
SELLE LSE LT ELE TE RE 392.67 
RET aE Erne ener Ome enn cers ne en ne ere 9,375.94 
RETR EADIE ete Sy ne se ne ne feet rare ere ce ee een renee 1,310.35 
IS nL iduceinnbe tithe hebeestceaciapiladin imaadinaitininanndiniaabtins 9,227.96 
laa aU ud sn bccn Adie iaedtaoiapheSibaie “ 1,345.51 
TDR aE Sa Rpeyre MEIE Nn) Nee arncannr en Pee neon rir erc Beatin *44 600.54 
Nantucket (not separated in printed report)................ccceseeeeneeeeee _— 
ee Art aA rset od haa, exh oiaaans scabies tudvaidss Mdsaulaatcia 6,441.13 
I aan nein cable dedccaeeben ini Tadndcintolbbensniaaie 17,549.52 
| SS Se eels eee se ne ne Ne ee ee aera 48,740.14 
PEER ELC ee eR EN reese ee eT Rie oe 10,777.05 
i ca ia tatela tabinanaianlsaiilaaibidce $160,404.70 





* The treasurer of Middlesex County has furnished us with additional figures as to 


overhead 


costs of the Probate Court in that county in 1947, which do not appear to be separately allocated 


in the other counties as follows. 


Probate Court (from Civil Court Expenses and not including 


salaries paid by the Commonwealth)........... $16,110.70 
(law and record books, and supplies)............. 14,078.97 
COR GE BRE) cc cc cdccrocccedcccces 6,443.83 


CO, Se BD WOE os vcccccsccesescesceceses 7,967.04 


Se ND Fa 6k 600. 0:0:0 40 ass Se wK OOS eRS CCC C SS $44,600.54 





11 
71 
3.07 
2.67 
9.94 
).35 
7.96 
9.51 
).54 


1.13 
9.52 
0.14 
7.05 


4.70 
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Cost oF SuPREME JupDICcIAL Court To SuFFoLK County 


This amount for 1947 as reported by the City Auditor was $56,734.54. The 
cost for this Court in other counties was small and is not tabulated. The court 
sits mostly in Suffolk. 


APPROXIMATE TotaL County Cost ror ALL Courts 


Adding together the various county totals: 


SERIES EY CPN Ts ORES RON Re ND EL ep ECD TTET EA oe $2,882,745.97 
a RI UD NI i sitesi biases este nitteceomncio 1,497,176.26 
ee I I Sn sn ssiscntsestiacickvnsntersst nbosectoonnie 851,774.46 
ID IS, Fe ONIIIOD cisaiasecss nesses svccvasetevciniedygichsaadenndeatadinnn 160,404.70 
Supreme Judicial Court (in Suffolk) ........0.0.0...ccccecceceeceteseseseeeeeee 56,734.54 

$5,448,780.90 


We estimated the costs paid by the commonwealth, to be added 
to the county costs, in bringing the total cost to the public above 
$13,000,000, as follows: 


Tue Costs Pain By THE COMMONWEALTH 


These costs appear in the general appropriation act of 1948 
(c.198) and the supplementary budget act (c.669). The items 
covering judicial and other salaries and expenses in the Supreme 
Judicial, Superior, Land and Probate Courts, District Attorneys, 
Attorney General’s department, Board of Probation, Bar Examin- 
ers, Appellate Tax Board and Industrial Accident Board (both of 
which deal with matters formerly in the Superior Court), the 
Department of Correction, the Parole Board, one-third of the cost 
of maintenance of the Suffolk County Court House, the new Youth 
Service Board and the other lesser items amounted to approxi- 
mately $7,639,400.63. 


When this is added to the total of $5,448,780.90, paid through 
the counties, we have an overhead cost of the administration of 
justice paid by the public of approximately $13,088,180.46, to, or 
from, which various other more or less substantial items of expens* 
or receipts could be added or subtracted, but they are not readi! 
ascertainable and are not needed for the purpose of the substanti: 
picture of the taxpayer’s burden presented in this report ar... 
recently increased by legislation of 1949. 


We referred to the scattered arrangements between the countics 
and the commonwealth for the payment and accounting of the 
cost of administering justice, which obscure the picture as a whole 
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until it is pieced together as we have tried to present it. As stated 
in the third report of the Council in 1927 (p. 10), 


“It is possible to abuse the word ‘business’ in connection with our courts, 
but an instrument of government that involves an annual outgo as large as 
does our legal system has unquestionably its business side.” 


Cost of Jury Trials 


Turning to the cost of jury trials in the Superior Court we esti- 
mated the cost in 1947 as about $1,224,000 for jury trials alone. It 
is no disparagement of the right to jury trial to suggest that the 
taxpayers deserve some slight consideration in the light of these 
figures. 


These reports speak for themselves and their totals seem to sug- 
gest, without argument, that the entry fee in the Superior Court, 
which has remained at three dollars ever since 1884, should, rea- 
sonably, be increased from three to five dollars and that a moderate 
fee for invoking the most expensive method of trial which calls 
for the services, not only of a judge and court officers, but for twelve 
jurymen at eight dollars a day, would be a reasonable and justifi- 
able requirement to reduce somewhat the public burden. 


We recommended, and again recommend, for the Supreme Ju- 
dicial and Superior Courts an entry fee of five dollars instead of 
three dollars, as was recommended by the Committee on Counties 
in Senate 710 of 1948 which passed the Senate and was approved 
by the House Ways and Means Committee, but was “referred to 
the next annual session” by the House. 


We also recommend an increase in the fee in the Superior Court, 
and in the Probate Courts, for the entry of a libel for divorce, or 
for affirming or annulling a marriage, from five to ten dollars, and, 
except in small claims cases, an entry fee of $2 instead of $1 in the 
District Courts, to reduce somewhat the taxpayers load of almost 
two and one half millions for the District Courts alone. Senate 
Bill 710, above referred to, followed these recommendations. We 
renew the recommendation. 


Fee for Trial by Jury of Twelve and a Smaller Fee for a Jury of Six 


We suggested that a jury fee of fifteen dollars is a reasonable 
amount to require a litigant who claims a jury trial to contribute 
towards the added large cost to the taxpayers which he imposes 
upon the public by that form of trial. The Council, therefor, 
recommended, and now renews, the requirement of that amount 
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and, in that connection, we renew the recommendation of a volun- 
tary plan for a jury of six at the lower fee of five dollars. In con- 
nection with this recommendation we stated that, 
“every additional juryman costs more money at the rate of six dollars a day. 
We believe many litigants would be satisfied with a trial before a jury of six. 
. . . We believe such a provision would result in a substantial public saving 
to the various counties by the use of smaller juries. The extent of such savings 
can be ascertained only by trying the experiment. The whole situation will 
be optional. The mechanics of the plan can be worked out by the court by 
having a separate list of cases for juries of six so that the number of jurymen 
needed might be estimated. It can do no harm to provide for it and, we, 
therefore, recommend it.” ig 


The importance of these recommendations in the public interest 
is emphasized by the passage of legislation at the 1949 session, not 
only increasing salaries in various courts, but (by chapter 335) 
increasing the daily compensation of jurors from $6 to $8 (with 
more for capital cases). This act alone will materially increase 
the public cost through the counties. We have obtained from the 
clerks of court the amounts paid in compensation and travel to 
jurors in 1948 as follows: 


(See tables on pp. 16-17) 
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NuMBER AND Cost oF JuRORS IN 1948 





CIVIL CASES 
Number of Compensation Travel 
County Jurors Paid Paid 
Barnstable 59 $ 1,864.80 $ 696.80 
ss Ee 54 5,634.00 975.00 
Re meee 1,039* 27,726.00 7,380.20 
ESPEN ree eee 334 41,192.00 10,528.70 
SESE aS enna ee ee 84 6,522.00 1,115.35 
_ ESSE a apeere nee ree 331 36,261.00 3,381.80 
I iad es dniieedesbdahientl 84 5,436.00 864.40 
I< icse ihshisashapsaicocnegsioanioane 822 86,778.00 15,386.10 
IES sles ociebcdialeseninucloasiaciniaaeds 227 20,766.00 7,763.70 
I es ordi ec hereev ea 152 15,444.40 3,943.80 
2 SE ta ar 1,382 130,500.00 11,349.70 
EERE nee ene: eee 362 42,023.00 10,154.60 
, | ee ck eee RA 3,930 $420,247.20 $74,820.15 





* The large number of jurors in Bristol results from the fact that the court sat in 3 Shire towns 
as follows: 


City Number 
Oivil Jurors 
Date me Number 

Jan. 9, 1948 New Bedford 33 Date City Criminal Jurore 
Jan. 9 Fall River 85 Feb. 6 Taunton 44 
Jan. 16 New Bedford 29 Feb. 18 = 88 
Jan. 16 Fall River 84 Feb. 16 = 40 
Jan. 23 New Bedford 29 Feb. 16 “ 29 
Jan. 23 Fall River 33 Feb. 20 x 82 
Jan, 28 New Bedford 27 Feb. 20 - 14 Murder J. 
Jan. 29 Fall River 33 Feb. 27 se 88 
March 5 Taunton 33 Mar. 5 New Bedford 46 
March 21 - 29 Mar. 12 ” sie 55 
March 19 sig 29 Mar. 17 = = 43 
April 2 Fall River 84 Mar. 25 3 - 59 
April 9 at 9 30 Mar. 31 “3 12 
April 16 88 - 32 Apr. 4 * od 1 
April 23 a “ 29 June 11 “ “s 33 
April 28 - - 29 June 18 = < 41 
May 7 New Bedford 33 June 25 ~ » 41 
May 14 - - 33 June 29 > oy 88 
May 21 = - 83 Nov. 5 Fall River 35 
May 28 « a 33 Nov. 12 = 43 
June 3 ” 2 80 Nov. 19 n or 41 
Sept. 17 Taunton 41 Nov. 28 = " 41 
Sept. 24 - 85 a 
Oct. 1 ” 34 764 
Oct. 1 Fall River 86 
Oct. 5 eo = 82 Number of 
Oct. 15 sag - 82 Date City Grand Jurors 
Oct. 22 sed oA 82 Feb. 5 Taunton 22 
Oct. 26 = “ 32 June 11 New Bedford 16 
Dec. 10 New Bedford 86 Nov. 5 Fall River 19 
Dee. 17 - ve 85 Nov. 9 Fall River . 17 
Dec. 3 - ws: 84 oe 

——- 74 
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NuMBER AND Cost oF Jurors IN 1948 
CRIMINAL CASES 








Grand Traverse 

County Jurors Compensation Travel Jurors Compensation Travel 
Barnstable .......... 20 $ 582.00 $ 185.50 59 $ 3,593.20 $ 1,141.80 
Berkshire .............. 21 630.00 175.30 58 2,538.00 501.00 
ee Pe 74 1,626.00 488.90 764 17,030.00 4,285.10 
Se ee 19 1,428.00 474.00 112 10,392.00 3,034.90 
Franklin .............. 23 534.00 134.30 — 480.00 74.95 
Hampden ............ 21 1,956.00 168.40 176 8,990.00 876.85 
Hampshire .......... 32 786.00 181.80 116 3,354.00 608.00 
Middlesex ............ 22 3,390.00 . 1,022.50 517 36,752.00 6,030.20 
Norfolk. ................ 22 1,650.00 340.40 288 13,014.00 2,129.05 
Plymouth ............ 23 1,278.00 394.00 142 8,988.50 1,618.70 
FI oxadecasesconsvion 21 10,192.00 808.10 833 59,708.00 5,004.00 
Worcester ............ 20 1,548.00 453.30 284 19,452.00 4,010.40 

Tosh ............ 318 $25,600.00 $4,826.50 — $184,291.70 $29,314.95 


Summary oF Cost or Jurors InN 1948 


Compensation Travel 
6 IP ee Sere . $420,247.20 $ 74,820.15 
Criminal Grand Jurors. . geo 25,600.00 4,826.50 
Criminal Traverse (trial) Jurors. . 184,291.70 29,314.95 
Totals for 12 Counties ... $630,138.90 $108,961.60 
Total Cost for Compensation and Travel $739,100.50 


The total compensation for 7,597 jurors and grand jurors at $6 
a day being $630,138.90, dividing this by $6 shows about 105,023 
days of service. Multiplying this number of days by two shows 
the estimated increased cost to the counties for 1950 (the first full 
year under chapter 335 of 1949 increasing the fee to $8) of approxi- 
mately $210,046.00. The probable increase for each county can be 
ascertained by the same method. For Suffolk it appears to be 
$66,800; for Bristol about $15,460. 


We think the constant increases in public cost which we have 
described justify the moderate fees which we recommend. 


Oruer Frees to Cover CurricaL Cost 1n Equrry Cases 
In view of the amount of careful clerical work involved in the 


issuance of a restraining order or an injunction, in equity cases, we 
recommended a fee of five dollars for such issuance and for the 
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same reason, three dollars for the issuance of a subpoena in equity. 


We renew this recommendation. 
We submit the following: 


DRAFT ACT 
(As to Fees in the Supreme Judicial and Superior Courts) 


Section 1. 
Section 4 of Chapter 262 of the General Laws as most recently amended by 


Section 2 of Chapter 345 of the acts of 1939 is hereby further amended by strik- 
ing out the fifth clause thereof and substituting therefor the following 
“For the entry of an action or suit or other civil proceeding, or record and 
transmission of papers, in the Supreme Judicial Court, whether for the con- 
sideration of a single justice or of the full court, five dollars; 
“For such entry in the Superior Court, or for filing a petition to the county 
commissioners five dollars; 
“For entry in the Superior Court of a libel for divorce or for affirming or 
annulling a marriage ten dollars; 
“For filing a claim for jury trial, or a motion to frame issues in the Superior 
Court for jury trial, or for the entry in the Superior Court of such issues 
framed by the Land Court, or by a Probate Court, and transmitted to the 
Superior Court for trial, fifteen dollars, but, if a claim is made, or a motion 
is made, or issues thus transmitted, for a trial by a jury of six, instead of a 
full jury of twelve, five dollars; for the issuance of a restraining order or 
injunction, five dollars, and of an original sub-poena, three dollars. 
“Each of which fees shall be paid by the party entering and filing the same.” 
“And by striking out the 6th clause thereof which now reads ‘for the entry 
record and transmission of papers of each question or cause in the Supreme 
Judicial Court for the Commonwealth, three dollars.’ ” 


(As to Fees in the Probate Courts) 
Section 2. 

Section 40 of said Chapter 262 as amended by Section 1 of Chapter 324 of 
the acts of 1934 is hereby further amended by striking out the word “five” in 
the second paragraph specifying the fee for the entry in the Probate Court, of 
a libel for divorce or for affirming or annulling a marriage, and substituting 
the word “ten.” 


(As to Claim for a Jury of Siz at a Lower Fee and as to Jury Lists) 


Section 3. 
Section 60 of Chapter 231 of the General Laws is hereby amended by sub- 
stituting there for the following. 


“Section 60. Separate lists of cases to be tried by jury, and by a jury of six, 
shall be kept in the Superior Court and no action shall be entered thereon, 
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except as otherwise expressly provided, unless a party, before issue joined, 
or within ten days after the time allowed for filing the answer or plea, or 
within ten days after the answer or plea, has, by consent of the plaintiff or 
permission of the court, been filed, or within such time after the parties are 
at issue as the court may by general or special order direct, files a notice 
that he desires a jury trial, or a trial by a jury of six; but in a case in which 
damages are demanded, the court may of its own motion refer the assess- 
ment thereof to a jury.” 


(As to Entry Fees in the District Courts in Cases Other Than Small Claims) 
Section 4. 


Section 2 of said Chapter 262, as amended by Section 1 of Chapter 345 of the 


acts of 1939, is hereby further amended by striking out the first sentence of the 
third paragraph and substituting the following sentence. 


“For the entry of an action, other than a small claims action under the 
rules of court in accordance with Sections 21-25 of Chapter 218, two dollars, 
and for the entry of a petition, complaint or commencement of supple- 
mentary proceedings under Chapter 224, including filing papers and enter- 
ing up and recording judgment, one dollar.’* 


Lanp Court FEsEs 


Because of the increased cost of the clerical and engineering 
services and of the postage involved, we also recommend the 
changes in fees in the Land Court as provided in the following: 


DRAFT ACT 


Section 1. Section 39 of chap. 262 of the Gen. Laws as most recently 
amended by sec. 2 of chap. 353 of the acts of 1946 is hereby further amended 
by changing certain fees for services therein specified to read as follows, 

“For every plan filed in an original proceeding one dollar and for every 
new plan filed after original registration, or for making a new plan filed 
after original registration, or for making a new plan on request of the 
registered owner ten dollars plus one dollar for each lot shown on said 
plan.” 

“For each notice by mail fifty cents and the actual cost of printing.” 

“For each notice by publication, fifty cents and the actual cost of pub- 
lication.” 

“For entry of an order dismissing a petition for registration, or for fore- 
closure of a tax title, or a decree of foreclosure of a tax title or of redemp- 
tion, and sending a memorandum to the assistant recorder two dollars.” 

“For a copy of a decree of registration, foreclosure or redemption three 
dollars.” 


“For every petition after the original registration three dollars.” 
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House 892, Retatine To Exceprions 
(Referred by Resolves, Chapter 11) 
This bill reads as follows:— 

In superior and probate courts where a court stenographer, or a person duly 
appointed a commissioner, is present and taking the stenographic record of 
the proceedings, for all purposes for which an exception has heretofore been 
necessary to have the case heard in the supreme court, formal exceptions shall 
hereinafter be unnecessary. It shall be sufficient that a party, or his attorney, 
call to the court’s attention by objection, the fact that said party or his attor- 
ney desires the court’s ruling or action in the matter raised by the objection. 
In instances where said objection cannot be justifiably brought to the court’s 
attention until after the court has acted, it shall be sufficient that the objec- 
tion be stated immediately when the court’s action in the matter is made in 
the presence of the party or his attorney, or within three days after notice 
from the court when said action by the court has been made in the absence 
of said party or his attorney. 


The bill is based on Rule 46 of the Federal Rules of Civil pro- 
cedure, which, in a slightly different form, appears also as Rule 5 
recommended by the American Law Institute in its “Model Code 
of Evidence” (p. 78). The “notes” to the Federal Rules (p. 262) 
show that formal exceptions have been abolished by statute in a 
number of states. 


H. 892 does not abolish “bills of exceptions” as is done by the 
Federal Rules in which “appeals” are substituted. It merely pro- 
vides that an “objection”, in some form or other, to some ruling 
(or anticipated ruling) of a judge before or after the ruling is made, 
shall be sufficient to preserve the question before the appellate 
court without the present requirement of a formal “exception” 
after the ruling is made. 


The proposed bill raises a question of judgment the answer to 
which seems to be provided by practical judicial experience in this 
commonwealth. Without quarrelling with the Federal rule, we 
call attention to the fact that the number of lawyers who try cases 
in the Federal courts is much smaller than the number who appear 
in the state courts. Partly, for this reason, we think the Federal 
rule would have less desirable results in our state courts. At all 
events, in the judgment of experienced judges, objections are 
constantly made in the course of trials without much thought, or 
sufficient legal basis, and merely for the purpose of taking a chance, 
or even, for spectacular reasons, possibly to impress a client, and 
are not considered worth an exception. Practitioners in the state 
courts are familiar with the requirement of exceptions and, if they 
are really serious in making an “objection”, it seems obvious, or at 
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all events experienced judges have found, that in the course of a 
trial, which may involve a variety of questions, their attention is 
more clearly focussed on this or that question if an exception fol- 
lows an objection and, thus, the judge may be helped in the conduct 
of the trial as he should be. The requirement of exceptions may 
also reduce the number of ill considered questions in the record 
before an appellate court, which are not of sufficient substance to 
warrant appellate proceedings at the expense of litigants, and the 
time of the appellate court. The Chief Justice of the Supreme 
Judicial Court reported to the bar at the Massachusetts Lawyers’ 
Institute, in Swampscott in June 1948, that, while the cases coming 
before the court today are often more difficult than formerly, there 
appeared to be fewer cases which ought not to be appealed for lack 
of substantial questions. We realize that it would be more con- 
venient for the bar if this bill were passed, but, whatever may be 
the experience with the Federal rule in the Federal courts in regard 
to this detail of practice, in our judgment, the well understood 
requirement of exceptions in the courts of this commonwealth 
operates, on the whole, in the interest of justice because it helps 
the courts and reduces the number of unwarranted questions on 
appeal. For these reasons, we do not recommend the passage of 
H.892. 


SITTINGS OF THE FuLL BENCH OF THE SUPREME JUDICIAL CouRT 


The joint special committee of 1859 which recommended the 
creation of the Superior Court in place of the old courts of common 
pleas also made other recommendations in its report (House 120 
of 1859). One of these was that instead of sittings of the full court 
in different counties being fixed by statute there should be an act 
that 

“A law term of the Supreme Judicial Court shall be held at Boston on the 
first Wednesday of January of each year, which term may be adjourned from 
time to time to such places and times as may be most conducive to the dispatch 
of business and the interests of the public.” 


This recommendation was not followed by the Legislature, and 
the discussion whether the judges of the Supreme Judicial Court 
should be required to travel about the State has continued from 
time to time ever since 1859. 


The Special Commission “to investigate the causes of delay in 
the administration of justice’ of 1909 (House 1050 of 1910) 
recommended a similar bill. By various statutes it was provided 
that cases from Barnstable, Middlesex, Norfolk and Plymouth 
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should be heard at the Boston sittings and by St. 1915 c.107 Essex 
cases were added to the list. 


In 1920 it was discussed at length in an article by Hon. William 
C. Loring explaining the practical situation of the court in regard 
to these sittings during the long period while he was a member of 
it (see 5 Mass. Law Quart. p. 65). He said, (p. 69) 


“the most serious objection to the full court going circuit . . . is that liti- 
gants in the counties where the court sits on circuit get but one chance a. year 
to argue their cases before the full bench, while litigants in the counties for 
which the court for the commonwealth sits have five chances a year to be heard 
by the court of last resort, namely, in October, November, December, Janu- 
ary and March... . It is not a good administration of justice to give to 
litigants but one chance a year to argue questions of law before the court of 
last resort.” 


Since that time the Boston sittings have been increased and the 
court now sits each month from October to May inclusive, thus 
providing seven instead of five opportunities for hearings. 


The legislature of 1920 dealt with the subject by chapter 386 
of that year providing for a sitting once in each year in Pittsfield, 
Springfield, Worcester and Taunton, and once in alternate years 
in Greenfield and Northampton, with the proviso that— 


“When no case has been set down for oral argument at least two weeks 
before the day. determined for any of the said sittings, the sitting may be 
omitted; and if only one case shall have been set down for oral argument that 
case may be transferred to any other of said sittings which may be most con- 
venient or accessible for said parties or to a sitting for the commonwealth if 
the parties so agree.” (See Gen. Laws, chap. 211, sec. 13.) 


In 1919 the Judicature Commission was appointed to study the 
judicial system and their final report in 1920 (printed as H.1205 
of 1921) after a reference to the history already stated, contained 
the following statement :— 


“As a result of hearings held in Springfield, Pittsfield, Greenfield and North- 
ampton, the Commission has found a marked change in the attitude of many 
members of the bar in these places in regard to this question, and the general 
sentiment expressed in these meetings was in favor of leaving the matter of 
sittings of the full bench entirely to the discretion of the Supreme Judicial 
Court. A few were opposed to this plan, but a great majority of those present 
at the hearings, which were well attended, favored the change, and felt that 
the opportunity to present their cases at several different times during the year, 
under some convenient assignment by the court of different days for counsel 
from distant counties, would be much better than the present necessity of 
waiting a year for an opportunity for oral argument. 
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“Accordingly, we recommend that the Legislature should go further than 
chapter 386, Acts of 1920, and should carry out the plan recommended by the 
joint committee of 1859, of placing the whole matter in the hands of the court.” 


They recommended an act for this purpose. The act was again 
recommended by the Judicial Council in its 3rd report (p. 80) in 
1927, but was not adopted. 


Mr. Justice Loring in the article referred to (p. 73) said. 


“The court ought to be and is responsible for the administration of justice 
by it. Since it is responsible for that why not give it a free hand in the 
matter? Why not let the court from time to time arrange their work in the 
way which they think ‘most conducive to the despatch of business and to the 
interests of the public?’ If that is done it may be assumed I think that no 
conclusion will be reached upon the questions involved until after consultation 
with the bars of the counties interested. By that I mean that before deciding 
whether the full court will or will not go on circuit the court will confer with 
the bars of the several counties where it now sits on circuit as a full court. 
If the court then decides that it is best for the full bench to go circuit what 
the circuit should be will be a matter of conference before a decision upon that 
matter is reached. Then again, if the court after conference decides it ‘to be 
most conducive to the despatch of business and to the interests of the public’ 
that the full court should sit in Boston alone it may be assumed, I think, that 
the bars of out of town counties will be consulted as to the arrangement which 
ought to be made for their convenience by way of giving precedence to their 
cases or in some other way before a decision on that matter is made.” 


The suggestions of Mr. Justice Loring and the statement of the 
Judicature Commission, above quoted, seem to us to be still justi- 
fied by the experience of the court in the last twenty-nine years 
and we renew the recommendation made by them in 1920 of the 
following 


DRAFT ACT 


“Chapter two hundred and eleven of the General Laws is hereby amended 
by striking out the last sentence of section twelve and the whole of section 
thirteen thereof and substituting therefor the following:— 


Section 13. All cases and matters in any county that may be required to 
be heard and determined in the supreme judicial court by the full court shall 
be heard at such times and at such places as the court shall from time to time 
appoint, with a view to the dispatch of business and the interest of the public. 
All such cases and matters shall be entered as heretofore provided unless the 
court orders otherwise, and the court may make such rules or orders, general 
or otherwise, for the entry and hearing of such cases from time to time as the 
dispatch of business and the interest of the public may require.” 
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A Brit “To Permit SUMMARY JUDGMENT ON IssuES IN WHICH 
Tuere Is No Dispute or Fact” (REFERRED BY RESOLVES 
Cuap. 6 or 1948) 


Section 59 of chapter 231 of the General Laws provides for ad- 
vancement of actions for speedy trial in case of an affidavit by the 
plaintiff of no defense or affidavit by the defendant of no merit in 
the action. Section 59B provides for a summary judgment “in an 
action of contract where the plaintiff seeks to recover a debt or 
liquidated demand” if the plaintiff verifies the cause of action and 
his belief that there is no defense “unless the defendant by affidavit, 
by his own evidence or otherwise shall disclose such facts as the 
court finds entitle him to defend.” This section, while frequently 
used for the collection of debts in the Municipal Court of the City 
of Boston, is simply a “one way street.” A defendant can not pro- 
ceed under it in an action which has no merit. 


In other jurisdictions, notably in New York, Michigan and IIli- 
nois and, since 1939, under the Federal Civil Rules, a more affective 
procedure has existed for avoiding the waste of time and money of 
the public and of litigants in unnecessary trials. 


As pointed out elsewhere in this Report, the heavy public burden 
of expense of litigation in our courts is for the benefit of relatively 
few litigants. It does not seem to require argument that reason- 
able procedure should be provided to avoid waste. A party has a 
right to a trial of his case on the facts by a court or if he prefers, 
he has a constitutional right to a trial by jury, and, in either case, 
he has a right to a decision of questions of law which may arise in 
his case. It seems obvious that he has no right to put the public, 
or his opponent, to the expense and delay of a trial of a case in 
which there is no genuine dispute as to material questions of fact. 
In such cases his right is limited to a decision of questions of law 
by the court if there are any. The procedure for what is called a 
“summary judgment” is designed to screen from the mass of cases 
entered in court those cases in which there is no real dispute of 
fact to be tried, and thus to avoid waste of time and money for 
everybody. 


As already explained, this procedure exists to a limited extent, 
for plaintiffs only, under section 59B. In other jurisdictions re- 
ferred to, the procedure exists for both parties in almost any kind 
of legal proceeding. 


The bill referred to the Council in 1948, would adapt such pro- 
cedure to our Massachusetts practice much less broadly than in 
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other jurisdictions, being limited to “actions of contract,” but not 
as limited as section 59B, and being also open both to plaintiffs 
and defendants instead of being a “one way street.” 


This procedure in the Federal courts, as shown by the notes to 
Federal Rule 56 (Annotated Rules pages 271-272) was adopted in 
that rule in the light of the effective experience with such rules 
in New York, Michigan, Illinois and elsewhere. In the third report 
of the Judicial Council of New York in 1937 (on page 30) the pro- 
cedure was referred to as “noteworthy for its marked contribution 
to the cause of speedy justice and the alleviation of the economic 
waste of unnecessary and protracted litigation,” and figures were 
given showing the extent of its use in that state. In the case of 
Doehler Metal Furniture Co., Inc. vs. U. 8. 149 F. 2nd 120 (1945), 
the Court of Appeals for the second Federal circuit, while pointing 
out “that trial judges should exercise great care in granting motions 
for summary judgments” and that “a litigant has a right to a trial 
where there is the slightest doubt as to the facts, and a denial of 
that right is reviewable” although “refusal to grant summary 
judgment is not reviewable,” added that “such a judgment wisely 
used is a praiseworthy, timesaving device.” 


The bill was based on Federal Rule 56. We have revised it. 
We think the words printed in italics in the following draft act 
emphasize expressly the purpose of the act as well as its limitations; 
and that a proviso should be added that the procedure should not 
apply in suits against an executor or administrator for alleged 
liability of the deceased person, because of the possible, or probable, 
lack of information available to the representative of the estate 
as to the actions of the deceased, which might place the estate 
at a disadvantage under such procedure as compared with a living 
defendant (cf. Morris Plan Co. vs. McCarthy 295 Mass. 597). This 
proviso also appears in italics. 


For the reasons stated we recommend the following draft act. 
The amendment of Section 59A is merely a transfer of a provision 
in the present Section 59 to Section 59A where it belongs. 


DRAFT ACT 


Section 59 of chapter 231 of the General Laws, including the caption thereof, 
is hereby stricken out and the following section and caption substituted there- 
for: 


MOTIONS FOR SUMMARY JUDGMENT 


Section 59. In any action of contract, ercept an action against an executor 
or administrator for liability of the deceased, at any time after the completion 
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of the pleadings counsel for either party may file an affidavit that in his belief 
there is no genuine issue of material fact but only questions of law in connection 
with all or some part of the action, or of some issue determinative thereof, and 
move for an immediate entry of judgment thereon. Said motion may be 
accompanied by affidavits on personal knowledge of admissible facts as to 
which it appears affirmatively that the affiants would be competent to testify. 
The facts stated in the accompanying affidavits shall be taken to be admitted 
for the purpose of the motion unless within twenty-one days, or such further 
time as the court may order, contradictory affidavits are filed, or the opposing 
party shall file an affidavit showing specifically and clearly reasonable grounds 
for believing that contradiction can be presented at the trial but cannot be 
furnished by affidavits. Copies of all motions and affidavits hereunder shal) 
be furnished upon filing to opposing counsel. If admissions in the pleadings, 
interrogatories, admissions under chapter two hundred and thirty-one section 
sixty-nine, stipulations or affidavits hereunder show affirmatively, that except 
as to the amount of damages no genuine issue of material facts exists and that 
there is nothing to be decided except questions of law, an order for default, or 
judgment for the moving party, shall forthwith be entered if he shall be entitled 
thereto as a matter of law, subject to an assessment of damages, if required. 
If affidavits hereunder are filed in bad faith, the offending party may be 
adjudged guilty of contempt, and in any trial any affidavit filed by any party, 
as herein provided, may be given in evidence against him. 


Section 59A of said chapter is hereby amended by adding at the end 
thereof the following:* 

“Tf, in an action removed by the defendant from a district court, the court 
is satisfied, upon an inspection of the declaration, that the plaintiff seeks to 
recover solely for his personal labor, with, or without interest, the court 
shall, upon motion, advance such action for speedy trial.” 


ANCILLARY PROBATE 


By section 20 of Chap. 191 of the Gen. Laws children or the 
issue of deceased children of a testator for whom no provision is 
made in a will take the share of the estate which they would take 
if there were no will unless it appears that they were deliberately 
omitted and not by accident or mistake. Similar provisions appear 
in the laws of other states. 


When a will of a resident of another state who leaves real estate 
in Massachusetts has been probated in the other state, the will 
must also be probated in Massachusetts to clear the title to the 
real estate. This is called “ancillary probate”. 


Under the present procedure, a petition for ancillary probate 
does not name the heirs of the deceased, and there is nothing on 
the record to indicate whether the deceased left children. There- 
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fore, unless the will is drawn in such general terms that some pro- 
vision is made for all surviving children and for the issue of deceased 
children, there is nothing on record to indicate whether provision 
was made for all of such persons. For example, if a will leaves 
everything to the widow or nephews, nieces, or strangers, so far as 
the record is concerned, the deceased may have had children for 
whom no provision was made. Even if the deceased leaves a legacy 
to a named child this does not in any way negative the fact that 
there may be other children for whom no provision was made. 


This problem, of course, does not affect the validity of the will, 
but does leave it uncertain as to whether under the statute (Gen- 
eral Laws, Chap. 191, Section 20) and similar provisions in the 
laws of other states, unnamed children may not take a substantial 
part, or even the whole, of the real estate in question. 


The filing of an exemplified copy of the proceedings for probate 
in the state of domicil will not always overcome the difficulty. 
Twice recently, once in the case of a New Hampshire decedent 
and once in the case of a Rhode Island decedent, it was found that 
the petition for probate in the state of domicil did not recite who 
the heirs were, and independent investigation was necessary to find 
the facts. In the New Hampshire case, the attorney in the New 
Hampshire proceedings knew that there were no descendents. In 
the Rhode Island case, which was very old, no information what- 
ever was available except that the will did in fact leave legacies 
to two named children. 


We think this possible weakness in Massachusetts titles should 
be reduced to a minimum. The matter is of importance not only 
to a conveyancer who is passing a title, but also in a petition for 
registration where the Land Court very properly requires some 
evidence that the title of the devisees is not to be cut under by 
some unnamed child of the deceased. We, therefore, make two 
recommendations, one for legislation and one for a slight change in 
the present printed form of a petition for ancillary probate by the 
Supreme Judicial Court under Section 30 of Chapter 215 of the 
General Laws. 


1. We recommend the following 


DRAFT ACT 


Section 9 of Chapter 192 of the General Laws is hereby amended by insert- 
ing after the word “operate” in the 6th line the words “together with an affi- 
davit by the petitioner or other person having knowledge of the facts, stating 
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the names and residence of the known heirs and next of kin of the testator 
living at his death and their relationship to the testator.” 


DRAFT AMENDMENT OF PROBATE FORM (15) 


For CoNSIDERATION OF THE PROBATE CoURTS AND THE SUPREME 
JupiciAL Court uNpER G. L. CHaprer 215, Section 30. 


2. We recommend that the court amend the probate form of 
petition for ancillary probate by adding at the end— 
“Your petitioner further represents that the known heirs and next of kin 
of the testator living at his death and their residences, so far as known, and 
their relationship to the testator, were as follows:” 


EQUITABLE REPLEVIN 


For many years the statute (now G. L. chap. 214 §3 cl. 1) has 
provided that the Superior court shall have jurisdiction in equity of 


“Suits to compel the redelivery of goods or chattels taken or 
detained from the owner, and so secreted or withheld that they 
cannot be replevied.” 


The jurisdiction under this clause is known to lawyers as “equita- 
ble replevin.” “Replevin” is a technical and ancient common law 
remedy for an owner whose property has been taken or detained. 
The clause giving jurisdiction in equity above quoted was intended 
to protect the owner in special circumstances if he could prove the 
special circumstances. If a proceeding in equity is a more direct 
and effective method by which an owner may get back his goods 
from someone who has wrongfully taken or withheld them, we 
see no reason why he should not be allowed to proceed in equity 
without the preliminary obstruction of showing special circum- 
stances based on the earlier practice of restricted equity jurisdic- 
tion which may cause delay, unnecessary waste of the time of the 
courts and which seems to us not adapted to modern conditions. 
If an owner and his counsel consider equitable replevin a more 
effective proceeding than an action of replevin at law, we see no 
reason whatever why he should not be allowed to use it. 

We therefore recommend the following: 


DRAFT ACT 


Clause (1) of Section 3 of chapter 214 of the General Laws is hereby amended 
by striking out the words “and so secreted or withheld that they cannot be 
replevied” so that the clause will read “suits to compel the redelivery of goods 
or chattels taken or detained from the owner.” 
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SENATE 198 AND 199 ReLaTIve TO DEFENCES OF INSURANCE 
CoMPANIES 


(Referred by Resolves, Chapter 6) 
These bills are printed in full in a footnote.* 


Senate Nos. 198 and 199 have been referred to us for our report. 
One bill (198) applies to insurance against liability for loss or 
damage on account of bodily injuries or death and consequential 
damages and on account of damage to property, except under a 
motor vehicle policy issued under Gen. Laws, Chap. 90, as defined 
in Sec. 34A; the other bill (199) applies to similar coverage under 
a motor vehicle policy other than a policy issued under the com- 
pulsory motor vehicle law, so called. In other words, the pro- 
cedure provided for in 8. 198 would apply to all policies, extending 
coverage in cases other than those coming within Gen. Laws, 
Chap. 90, Sec. 34A, while S. 199 would apply only to motor vehicle 
cases not controlled by the compulsory motor vehicle law. 


The subject of notice and the reasons for notice were discussed 
(along with many suggestions about car insurance) in the report 
of the Special Commission on Compulsory Insurance in 1929 
(Senate 280 of 1930, reprinted in XV M.L.Q. No. 3, February 
1930, pp. 90-91). 


Our reasons for opposing passage of both bills are applicable to 
both. The policies in question are not required coverage; they 





SENATE 198 
SECTION 1. Chapter 231 of the General Laws is hereby amended by inserting after section 
85D, inserted by section 1 of chapter 352 of the acts of 1945, the following section :— 
Section 85E. In any suit to reach and apply the obligation of an insurance company to a 
judgment debtor under a policy other than a motor vehicle liability policy, as defined in section 
thirty-four A of chapter ninety, insuring a judgment debtor against liability for loss or damage 
on account of bodily injury or death or for loss or damage resulting therefrom, or on account 
of damage to property, in satisfaction of a judgment covered by such policy, which has not 
been satisfied within thirty days after the date when it was rendered, it shall not be a defence 
that the insured did not as soon as practicable after the occurrence of the accident give notice 
of the accident to it or its agents, or that if claim is made or suit is brought against the insured 
the insured failed immediately to forward to the company every demand, notice, summons or 
other process received by him or his representative, unless such failure to give such notice or 
to forward such process caused loss or damage to the company, and the proof of such loss or 
damage shall be an affirmative defence to be set up in the answer and proved by the defendant. 
SroTIon 2. This act shall take effect on January first, nineteen hundred and fifty, and then 
only to causes of action arising on and after said date. 


SENATE 199 

SEcTION 1. Chapter 231 of the General Laws is hereby amended by inserting after section 
85D, inserted by section 1 of chapter 352 of the acts of 1945, the following section :— 

Section 85E. In any suit to reach and apply the obligation of an insurance company to a 
judgment debtor under a motor vehicle liability policy, other than a policy issued under the 
compulsory motor vehicle law, it shall not be a defence that the insured did not as soon as prac- 
ticable after the occurrence of the accident give notice of the accident to it or.its agents, or that 
if claim is made or suit is brought against the insured the insured failed immediately to forward 
to the company every demand, notice, summons or other process received by him or his repre- 
sentative, unless such failure to give such notice or to forward such process caused loss or 
dJamage to the company, and the proof of such loss or damage shall be an affirmative defence to be 
set up in the answer and proved by the defendant. 

Section 2. This act shall take effect on January first, nineteen hundred and fifty, and then 
only to causes of action arising on and after said date. 
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are purchased voluntarily by the assured. The conditions imposed 
on the assured are approved by the Commissioner of Insurance 
and are far from onerous. They call for very little action on the 
part of the insured, yet compliance with them is, more often than 
not, vitally necessary to the insurer both in the protection of insur- 
er’s interests and those of the assured. To put it simply, in these 
kinds of policies, the assured voluntarily enters into written agree- 
ment with the company that, in the event of accident, claim or 
suit, he will perform certain acts essential to a proper investiga- 
tion, compromise or defense by the company. It is fundamental 
in the law of contracts that one party calling for performance by 
the other must have himself performed his obligations under the 
contract. This rule is deeply imbedded in our law and we see 
no reason for relaxing it in cases arising under insurance contracts 
covered by these bills. 


In 1944 the legislature requested a report from the Judicial 
Council on a bill similar to 8. 198 and 199 relating to snow and ice 
cases. The Council in its 19th report (pp. 20-21) said, 

“snow and ice cases offer a fertile field for the fabrication of evidence. It is 
often difficult for a defendant properly to investigate such a claim and to 
preserve his evidence .. . and this is sometimes true even though he has 
received the notice required by the present statute.” .. . 

“We believe the present statute [requiring notice] a salutary one and do 
not favor the amendment” proposed. 


For the same reasons we believe the present requirements of 
notice, which Senate 198 and 199 would practically eliminate, to be 
salutary requirements. The fact that the compulsory insurance 
law does not contain such requirements is not, in our opinion, a 
reason for doing away with them in insurance policies not within 
that law. The special commission of 1929 considered the lack of 
such requirement in the compulsory law a defect and pointed out 
that the original draft of that act** contained a requirement of 
notice. 


In the interest of the public and of the car owners who have to 
pay the insurance rates and in the light of the discussion in the 
report of the special commission of 1929, we do not recommend 
the passage of either Senate 198 or 199. 


We might add that there are serious doubts as to the constitu- 
tionality of -the bills. The Constitution of the United States, 
Section 10 provides, in substance, that no state shall pass a law 
impairing the obligation under a contract. While these bills apply 


** See Senate 285 of 1925 pp. 66, 67 
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only to causes of action arising after January 1, 1950, they would 
apply to a policy written prior to that date for a term extending 
into 1950 and beyond. 


For the foregoing reasons we do not recommend passage of either 
Senate 198 or 199. 


SENATE 733 RELATIVE TO BANKING PRACTICE 
(Referred by Resolves, Chapter 77) 


This bill would limit to some extent chapter 167 of the acts of 
1947. The subject matter of the bill relates to banking practice 
and involves a question of legislative policy outside of the field of 
inquiry for which the Judicial Council was created and for the 
investigation of which the Council is neither organized nor equipped 
for the purpose of preparing a report. The Council, therefore, 
respectfully asks to be excused from reporting on the question 
involved. 


WITNESSES’ TRAVEL ALLOWANCE 


Section 29 of chapter 262 of the General Laws, as amended by 
Chapter 697 of the acts of 1949, provides that “the fees” for wit- 
nesses “shall be three dollars a day, and five cents a mile for travel 
out and home” or “out” and and to their “usual place of business 
or employment.” The words “and five cents a mile for travel out 
and home” have been in the statutes for many years. The sub- 
stance of the clause appeared in 1836 as “for travelling to and re- 
turning from”. It was then and earlier, and has been ever since, 
understood, and applied in practice, to mean one day’s travel each 
way (see Howe’s “Practice” 1832, pp. 331-2, Colby’s “Practice”, 
1848, 256 and later practice books. In the early days a witness 
was expected to stay where the court sat until a case was finished. 
Conditions are different today. We think the witness should have 
his travel allowance “for each day” that he actually travels. 


The last sentence in section 29 provides that “Each witness shall 
certify in writing the amount of his travel and attendance”. Clerk’s 
offices furnish blanks which contain a space for the name, days 
of attendance and miles traveled. We are informed that the filing 
of the witness certificates has deteriorated into a sloppy practice. 
Rarely, at least in some counties, does a witness sign a certificate 
and the decisions make it legal to have an attorney-in-fact sign 
the name of a witness (see Rothchild vs. Knight, 176 Mass. 48 
at pp. 53 and 56). They are prima facie evidence of allowance of 
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amounts certified (Miller vs. Lyon, 6 Allen, 514). The prevailing 
party, in cases tried together, may have fees for attendance of 
witnesses in all cases, but travel in only one case of actual attend- 
ance, in the absence of special agreement for more than one (Bar- 
ber v. Parsons, 145 Mass. 203). The witness need not appear at 
the court house, but must be near it ready to appear when called 
(Reid v. Wright, 181 Mass. 306). “If the witnesses were sum- 
moned, and attended and were paid in the different cases, their 
travel and attendance might be taxed in each case” (Day. vs. 
Berkshire Woolen Co., 1 Gray, 424). 


These cases show what the clerks must decide when taxing costs 
in accordance with G.L. (Ter. Ed.) Chap. 261-262 and Superior 
Court Rule 80. What happens is this: a good many attorneys fail 
to have their witnesses sign and then use the power of attorney-in- 
fact and have the blanks filled in with the names of witnesses, days 
of attendance and mileage without the place from whence they 
were summoned. Of course, the clerks can make what appears on 
paper a taxation of costs until a dispute arises between the parties. 
Then a time is set for hearing by the clerk under Superior Court 
Rule 80. What is the clerk going to do? He hears the parties on 
the unsworn papers and vouchers filed as prima facie evidence. Who 
is he to believe? It has been suggested that the clerk should have 
the assistance of a statement under oath. We think that is reason- 
able and that the last sentence of Section 29 should be stricken out 
and the following inserted:—‘‘Except by order of Court no witness 
fee for attendance and travel shall be allowed unless an affidavit by 
the prevailing party or his attorney of record is filed with the clerk 
before final judgment setting out the names of the witnesses, exclud- 
ing parties in the actions, with their home address or place of 
business or employment and amount travel for each day of actual 
travel.” We think the words “of actual travel” should be added. This 
provision for a sworn statement is similar to that now required by 
Section 25A of Chapter 261 as to maps, plans, etc. which we are 
informed has worked well. As to the words “excluding the parties”, 
they will help the clerks and, if it has been necessary to summon a 
hostile party as a witness to make sure of his attendance, applica- 
tion may be made to the court for a taxing order. Ordinarily the 
courts should not be called on to decide questions of taxing costs 
and we think the clerks should be guided by a clear rule easily 
understood by them and by attorneys. 


We recommend the following 
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DRAFT ACT 


Section 29 of chapter 262 of the General Laws, as amended by chapter 697 
of the acts of 1949 is hereby amended by inserting the words printed below in 
italics so as to read as follows:— 


Section 29. The fees for attending as a witness before the general court, 
the supreme judicial court, the superior court, the land court, a probate 
court or court of insolvency, a district court, county commissioners, a trial 
justice, a referee, an arbitrator, the department of industrial accidents or 
the board of conciliation and arbitration, or on any other occasion for 
which no express provision is made, or allowed to persons, except the debtor, 
who are examined under section eighty-two of chapter two hundred and 
sixteen, unless fraudulent conduct is charged and proved against them, shall 
be three dollars a day, and five cents a mile for each day of actual travel 
out and home; provided, that if the witness has a usual place of busi- 
ness or employment in the city or town where the court trial or hearing 
is held, travel shall be reckoned out and to such place of business 
or employment for each day of actual travel, and not out and home. Each 
witness shall certify in writing the amount of his travel and attendance. 
Except by order of court no witness fee for attendance and travel shall be 
allowed unless an affidavit by the prevailing party or his attorney of record 
is filed with the clerk before final judgment setting out names of the witness 
excluding the names of the parties in the action or actions with the home 
address or place of business or employment of the witnesses and amount of 
travel for each day of actual travel. 


PARENTAL SUPPORT OF CHILDREN Over TWENTY-ONE DEPENDENT 
BY REASON OF PHYSICAL OR MENTAL DISABILITY—SENATE 589 
(Referred by Resolves Chapter 19) 


Senate 589 would amend Chapter 215 of the General Laws by 
inserting after section 40 the following section:— 

Section 40A. The Probate court may, upon the petition of a guardian or 
next friend of any person twenty-one years and over, who is incapable of self- 
support by reason of physical or mental disability, and who has not sufficient 
support from any other source, order the parents or either of them, to con- 
tribute to the support and maintenance of such person. The provisions of 
section forty shall apply to this section, so far as apt. 


Liability for such support has existed both by common law and 
by statute for generations. The common law, as stated in 2 
“Dane’s Abridgment” Chapter 51, Art. 2, s. 1— 

“By the law of nature, parents are bound to maintain their children with 
necessaries, who are unable to work and get their living, through tenderness 
of age, infirmities, disease or accidents. Assumsit in these cases is against the 
father . . . the moral obligation “being sufficient consideration” for “a promise 
expressed or implied”. 
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“s.2 on the same principle the parent may have assumsit for a minor child’s 
earnings, whilst the parent supports it.” 

“s3 But a parent is not bound by law . . . to maintain his idle and lazy 
children, in ease and indolence, nor to allow them things superfluous, or any 
indulgences of fortune, beyond necessaries for those unable to work and sup- 
port themselves, the law does not bind the parent, but leaves him to the 
impulses of nature, to treat his children as they may deserve.” 


Dane cites (among other citations) 1 Blackstone’s Commentaries 
447, 449, 453-4. Some doubt has been expressed as to the “common 
law” history of this liability as distinguished from a moral obliga- 
tion (see 42 Harvard Law Rev. 112-115), but, whatever its origin, 
ever since 1692 in Massachusetts, kindred in specified degrees of 
“consanguinity” have been liable by statute to contribute to the 
support of “poor persons”. This liability now appears in G. L. 
Chap. 117 as follows:— 

“Section 6. The kindred of such poor persons, in the line or degree of father 
or grandfather, mother or grandmother, children or grandchildren, by con- 
sanguinity, living in the commonwealth, and of sufficient ability, shall be 
bound to support such poor persons in proportion to their respective ability.” 


By Sections 7 to 12 the Superior Court has jurisdiction to 
enforce such liability and to assess reasonable amounts in pro- 
portion to respective ability to pay on the kindred liable. Prior to 
1792 the statute of limitations on such proceedings was two years. 
In 1792 it was reduced to six months and so remained until 1928 
when the two year limitation now in G.L. Chap. 117 s.7 was re- 
stored. In Hutchings v. Thompson, 10 Cush. 238 the court held that 
the liability existed regardless of the question whether the “poor 
person” involved had received public support as a “pauper”. Other 
references appear in the marginal notes to sections five to twelve. 
See Fairhaven v. Howland 216 Mass. 149; Treasurer & Receiver 
General v. Sermini 229 Mass. 248. 


Section 13 of Chap. 121 of the Gen. Laws refers to the liability 
of kindred for expense of maintaining persons admitted to the state 
infirmary for “any incurable disease, except mental defect or 
leprosy”. 


Section 96 of Chap. 123 provides for enforcement of the liability 
of the kindred above mentioned and also of a husband or wife for 
support of “inmates of State hospitals except the Boston Psycho- 
pathic Hospital, and of insane inmates of the state infirmary and 
of the Bridgewater State Hospital not under orders of a court”, 
for the distribution of the liability among those liable in a suit in 
equity in the Superior Court. 
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In view of the common law and statutory history outlined above, 
the liability of parents for the support of their adult children who 
are incapable of self-support, proposed by Senate 589, has existed 
in Massachusetts since 1692 and may now be enforced in the 
Superior Court. The only question raised by the proposed bill, 
therefore, appears to be whether the Probate Courts should be 
given concurrent jurisdiction to enforce the liability in the cases 
specified or more broadly. As to that question we see no objection 
to giving the Probate Courts concurrent jurisdiction as a part of 
their concurrent equity jurisdiction. The Probate Courts are 
“family courts” in many ways and sit in each county throughout 
the year and are, therefore, more readily available than the Su- 
perior Court which has limited sittings in some of the counties. 
If such jurisdiction is extended, however, we see no reason for 
limiting it to parents as to adult children as provided in § 589. 
We think it should apply to the broader liability of “kindred” 


G.L. ¢. 273 (the uniform desertion act) applies to the support 
of wives and minors, but §§ 20-22 also make it a criminal matter 
for children not to support parents. There seems to be no reason 
why this liability recognized in the other statutes referred to as 
civil liability should not be within the Probate Court jurisdiction. 


We recommend the following instead of Senate 589:— 


DRAFT ACT 


Section 1. Section 7 of Chapter 117 of the General Laws is hereby amended 
by inserting after the word “court” in the first line, thereof, the words, “or 
a probate court” so that the same will read 


“Section 7. A justice of the superior court or a probate court sitting in 
equity in the county where any one of such kindred to be charged resides, 
upon complaint of any town or kindred put to expense for the relief or sup- 
port of such person, may on due hearing assess and apportion upon such of 
the kindred as it finds to be of sufficient ability and in proportion thereto such 
amount as he considers reasonable for or towards the support of the person 
to the time of such assessment, and may enforce payment thereof by execu- 
tion in common form; but such assessment shall not extend to any expense 
for relief afforded more than two years previous to the filing of the complaint.” 


Section 2. Section 96 of Chapter 123 of the General Laws is hereby amended 
by inserting after the word “court” in the second line of the second paragraph 
the words “or in the probate court for the county in which »e respondent or 
one of the respondents resides” so that the first two paragraphs shall read, etc. 


Section 96. The price for the support of inmates of state hospitals, 
except the Boston psychopathic hospital, and of insane inmates of the state 
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infirmary and of the Bridgewater state hospital, not under orders of a court, 
shall be determined by the department at a sum not exceeding ten dollars 
per week for each person, and may be recovered of such persons or of the 
husband, wife, father, mother, grandfather, grandmother, child or grand- 
child if of sufficient ability. The price for the support of inmates of the 
Boston psychopathic hospital shall be determined by the department and 
may be recovered as herein provided. A married woman shall be subject 
to the said liability as though sole. Such action shall be brought by the 
attorney general in the name of the state treasurer. 


Any person making payment for such support may recover the same, 
by suit in equity in the superior court or in the probate court for the county 
in which the respondent or one of the respondents resides to which any or all 
of the classes of persons hereinbefore named may be made parties, regard- 
less of the existence of the marriage relation, from any person primarily 
liable for such support, or may have the amount so paid apportioned among 
those who are not primarily liable, in proportion to their respective ability 
to pay, and may recover such apportionment. 


Section 3. Section 6 of Chapter 215 of the General Laws, as most recently 
amended by Chapter 257 of the acts of 1937 and by section 2 of chapter 194 
of the acts of 1939 is hereby further amended by inserting immediately before 
the last sentence thereof the following sentence “They shall also have juris- 
liction, concurrent with the Superior court of proceedings in equity under 
sections seven to twelve of Chapter 117 and section 96 of Chapter 123” so 
that said section shall read as follows: 


“Section 6. Probate courts shall have jurisdiction in equity, concurrent 
with the supreme judicial and superior courts, of all cases and matters rela- 
tive to the administration of the estates of deceased persons, to wills, 
including questions arising under section twénty of chapter one hundred 
and ninety-one, to trusts created by will or other written instrument and, 
in cases involving in any way the estate of a deceased person or the prop- 
erty of an absentee whereof a receiver has been appointed under chapter 
two hundred or the property of a person under guardianship or conserva- 
of all 


matters relative to guardianship and conservatorship, of suits such as are 


torship, to trusts created by parol or constructive or resulting trusts, 
described in clause (12) of section three of chapter two hundred and four- 
teen and of all other matters of which they now have or may hereafter be 
given jurisdiction. They shall also have jurisdiction in equity to enforce 
foreign judgments for support of a wife or of a wife and minor children 
against a husband who is a resident or inhabitant of this commonwealth, 
upon petition of the wife filed in the county of which the husband is 4 
resident or inhabitant. They shall also have jurisdiction in equity, upon 
petition of an administrator, executor, guardian, conservator, receiver 
appointed as aforesaid or trustee under a will to enjoin for a reasonable 
period of time the foreclosure, otherwise than by open and _peace- 
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able entry, of a mortgage on real estate, or the foreclosure of a mortgage on 
personal property, which real estate or personal property is included in the 
estate or trust being administered by such fiduciary, if in the opinion of 
the court the proper administration of the estate or the trust would be 
hindered by such foreclosure. They shall also have jurisdiction, concurrent 
with the Superior court, of proceedings in equity under sections seven to 
twelve of Chapter 117 and section 96 of Chapter 123. Jurisdiction under 
this section may be exercised upon petition, according to the usual pro- 
cedure in probate courts. 


UNCLAIMED DIVIDENDS OF LIQUIDATED CORPORATIONS 


When a corporation is liquidated and the assets divided among 
the stockholders, it sometimes happens that certain stockholders 
cannot be located and it is impossible to pay their liquidating 
dividends, what is the corporation to do with them? As illustrat- 
ing the problem a current instance has been called to our attention. 
A corporation has been liquidated without the appointment of a 
receiver. Four hundred dollars remains on deposit payable to four- 
teen unknown stockholders. The largest amount to anyone is 
$54.30 and the smallest is 36 cents. What can be done? 


Such a situation is provided for in the case of banks liquidated 
by the Commissioner of Banks and Banking by section 35 of chap- 
ter 167 of the Gen. Laws under which after a certain period the 
‘unclaimed funds are paid to the state treasurer and, if not claimed 
within six years from such payment they “escheat to the common- 
wealth.” 


We think the statutes should cover such situations. We recom- 
mend the following 


DRAFT ACT 


Chapter 155 of the General Laws is hereby amended by inserting 
after Section 53 a new section 53A as follows: 


Section 53A. In the final liquidation of a corporation, whether with or 
without a receiver, dividends which are unclaimed by the persons entitled to 
the same may after one year from their declaration be published three times 
successively in a newspaper in Boston and in a newspaper published in the 
county where the corporation had its principal place of business. Any divi- 
dends still unclaimed three months after such publication shall be paid to 
the state treasurer to be held and distributed by him in the manner provided 
for liquidating dividends under section 35 of Gen. Laws Chap. 167. 
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Senate 264 ror A RecrprocAL LAW FOR INTERSTATE PROCEDURE 
FOR NoON-SUPPORT 


(Referred by Resolves Chapter 12) 


This bill (quoted in a footnote) was proposed as part of a nation- 
wide movement for a system of reciprocal interstate enforcement 
of family obligations of support. 


Since 1933 we have had a statute (see Chapter 237 of that year) 
inserting in Section 6 of Chapter 215 of the General Laws relating 
to the concurrent jurisdiction of the Superior and Probate Courts 
the following sentence: 


“They shall also have jurisdiction in equity to enforce foreign judgments 
for support of a wife, or of a wife and minor children against a husband who 
is a resident or inhabitant of this commonwealth, upon a petition of the wife 
filed in the county of which the husband is a resident or inhabitant.” 


This sentence has been held to contemplate continuance of the 
marital relation and not to extend to the collection of alimony under 
a divorce decree in another state, for reasons stated in Seltman v. 
Seltman 322 Mass. 650 (compare also Watts v. Watts 314 Mass. 
129). In some states the courts have issued support orders against 
husbands and fathers for their families in another state, without 
statute, on the doctrine of “comity” (see 34 M.L.Q. No. 4, October 
1949, p. 19). Reciprocal statutes have been passed in Maine, 


SENATE No. 264 


FURTHER POWERS TO THE SUPERIOR AND DISTRICT COURTS IN CERTAIN 
NON-SUPPORT PROCEEDINGS 

SECTION 1. Chapter 273 of the General Laws is hereby amended by inserting after section 1, 
as amended by section 1 of pi 177 of the acts of 1939, the following section :— 

Section 1A. The superior and district courts shall have power :— 

(1) To take testimony in all proceedings to compel support of a wife 
relative residing within the territorial jurisdiction of this court in any 
legally liable therefor resides in a state or territory of the United 
similar or reciprocal laws. In such cases, the court shall forward a duly certified transcript 
of such testimony together with the court’s recommendation to the appropriate official in such 
other state or territory, having power and authority to institute and prosecute such support pro- 
ceedings who shall represent the wife, child and/or poor relative in the court of such other 
state or territory having jurisdiction and control of such support proceedings and the power 
to order the person legally liable therefor to provide support for such wife, child and/or poor 
relative, including necessary food, shelter, clothing, care, medical expenses, expenses of con- 
finement, expenses of education of the child, funeral expenses and such other proper and reason- 
able expenses as justice requires, having due regard to the circumstances of the respective parties. 

(2) Upon the application of the district attorney, to order support of a wife, 
poor relative residing in any state or territory of the United States having substantially similar 
or reciprocal laws, in any case where the person legally liable therefor resides within the terri- 
torial jurisdiction of this court and, in lieu of the personal appearance of such wife, child or 
poor relative, the court shall have power to order support, in like manner as herein prescribed 
for proceedings in which the court has jurisdiction over the persons of all the parties thereto 
upon the duly certified transcript of testimony forwarded to the district attorney by the court 
of the state or territory wherein such wife, child and/or poor relative resides. 

(3) To compel support of children as herein provided irrespective of a decree of legal separa- 
tion of the parents or the dissolution of the marriage of the parents by a decree of divorce or 
annulment. 
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(4) To make any order necessary to carry out and enforce the provisions of this section in like 
manner and with like effect as if the court had jurisdiction over the persons of the wife, child 
and/or relative seeking support and of the person legally liable therefor. 

Section 2. Section 2 of said chapter 273, as most recently amended by section 1 of chapter 87 
of the acts of 1943. is hereby further amended by striking out, in line 2, the words “section one’ 
and inserting in place thereof the words sections one and one A. 
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New Hampshire, Connecticut and New York during the past year. 
Meanwhile a “model” act is in the course of preparation by the 
National Conference of Commissioners on Uniform State Laws.* 

Senate 264, referred to the Council, differs from the acts of other 
states above réferred to. After a study of its provisions, we are of 
opinion, for a variety of reasons, that it is not in form for passage 
here and, as the recent acts in other states are experiments and in 
view of the fact that a “model” act is in preparation by the Uni- 
form Laws Commissioners, we think it wiser for Massachusetts to 
await the appearance of the “model” act before attempting to draft 
legislation here. Accordingly, we do not recommend Senate 264. 


“CONVICTION” OF AN OFFENSE AS AFFECTING CREDIBILITY 
OF WITNESSES 

The real basis of the rule that a criminal offense may affect the 
credibility of a witness seems to be the nature of the crime rather 
than what was done about it. 

Section 21 of Chapter 233 of the General Laws specifies the cir- 
cumstances under which “the conviction of a witness may be shown 
to affect his credibility.” In Boston vy. Santosuosso 307 Mass. 302, 
at pp. 330-331, the Court, after referring to earlier cases, said that 
the word “conviction,” as used in this Statute, “implies a judgment 
of sentence” and that when a person pleaded guilty to larceny but 
imposition of sentence was suspended the record could not be shown. 
Also in Com. v. Sacco, 255 Mass. 369, 427 it was held that when a 
person pleaded guilty and the case had been filed and the defendant 
placed on probation, this was not a “conviction” within the meaning 
of the statute and could not be shown. It appears to be the general 
practice that where there has been imposition of sentence, the exe- 
cution of which is suspended, this is treated as though it were not 
a conviction and the record is not admitted. It frequently hap- 
pens that many notorious criminals with long records have received 
innumerable suspended sentences or have been placed on proba- 
tion or had their cases filed. Sometimes their record is such that 
there is not a single conviction under the existing statute which 
can be used. We do not think this condition of the law as to credi- 
bility should continue. 

We, therefore, recommend the following 
DRAFT ACT 

Section 21 of chapter 233 of the General Laws is hereby amended by adding 
at the end thereof the following: 

“A plea of guilty or a finding or verdict of guilty shall constitute a con- 
viction within the meaning of this section.” 








*A popular article describing the movement under the title of “Runaway Husbands” by 
Clarence Woodbury appeared in the Woman’s Home Companion” for September 1949. 
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CrraTION OF ExecuToRS AND ADMINISTRATORS H. 510 
(Referred by Resolves, Chapter 13) 


This bill proposes to change the word “may” to “shall” in three 
places in Section 5 of Chapter 228 of the General Laws as most 
recently amended by Sec. 1 of the Acts of 1937, as indicated in the 
footnote in italics.* This change would make the provisions of the 
statute mandatory rather than discretionary. We are informed 
that this bill was filed because an attorney felt that he was forced 
into an unsatisfactory settlement because of doubt as to whether 
or not the judge hearing a case under the statute would exercise 
his discretion and grant relief. In our opinion this change should 
not be approved because the other provisions of the statute provide 
that relief can be granted if the court “deems that justice and 
equity require it”. If a party to an action can establish facts to 
bring a case within the meaning of those words, there is no neces- 
sity for the provisions that the word “shall” be used in place of 
“may.” In our opinion it is not good policy to change a statute 
merely because some person claims to have been disturbed by 
developments in a particular proceeding. Consequently, we are 
opposed to the passage of this bill. However, the statute provides 
for proceedings in the Supreme Judicial Court. We think the 
Superior Court should be given concurrent jurisdiction and recom- 
mend the following: 


DRAFT ACT 


Section 5 of Chapter 225 of the General Laws, as amended by Section | 
of Chapter 406 of the acts of 1937 is hereby amended by inserting after 
the words “Supreme Judicial Court” in the second clause of the first sentence 
thereof the words “or Superior Court”. 


* Proposed Section 5 with “‘shall’’ instead of “may” as indicated in italics (H. 510): 


Section 5. Such citation shall be returnable at such time as the court may order and shall 
served fourteen days at least before the return day; but it shall not issue after the expiration 
of one year from the time such executor or administrator has given bond, except that if the 
ipreme judicial court, upon a bill in equity filed by a plaintiff or former plaintiff in a personal 
action the cause of which survives and who had a right to take out such a citation against the 
cutor or administrator of a sole defendant but who did not do so within the time limited in 

t deems that justice and equity require it and that such party is not chargeable 








ing out such citation within the time so limited, it shall order 
) appear in that action and defend the same and shall order that 
yment or other act therein rendered or done, which otherwise 
of the cau to determination on its merits, be vacated, and upon 
of the decree ordering the vacation thereof such finding, verdict 
shall stand vacated, and it may make further orders, all so that 
1 deter nation o te merits as though such executor or admini 
ti nited by this section If at the hearing of such a bill 
appear to said court that the legal representative of the deceased 
i appointment failed to notify in writing the petitioner of such 
jeath and failed within said nine months duly to suggest ich death in such action, such facts 
shall be sufficient ground for granting the relief herein authorized Neither such relief nor the 
final determination of such action sha ffect any payment or distribution not concerned with said 


action which was made before the filing of such bill in equity 
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JURISDICTION TO APPOINT A NEw GUARDIAN 


Section 1 of chapter 201 of the General Laws provides, 


“The probate court may, if it appears necessary or convenient, appoint 
guardians of minors, insane persons and spendthrifts and conservators of the 
property of persons by reason of advanced age or mental weakness unable 
to properly care for their property, who are inhabitants of or residents in 
the county or who reside out of the commonwealth and have estate within 
the county.” 


Section 33 of the same chapter provides that 


“Tf a guardian or conservator becomes insane or otherwise incapable of 
performing his trust or is unsuitable therefor, the probate court, after notice 
to him and to all other persons interested, may remove him. Upon the request 
of a guardian or conservator, the probate court may allow him to resign his 
trust. Upon such removal or resignation and upon the death of a guardian 


or conservator, another may be appointed in his stead.” 


Our attention has been called to the practice under Section 33 
as to the appointment of a new guardian, after removal or resigna- 
tion, if the residence of the ward has changed to another county. 
If the court removes, or accepts a resignation, the court considers 
that it cannot appoint a new guardian but the application must be 
made in the county in which the ward then lives, because of the 
case of Harding v. Weld, 128 Mass. 587, decided in 1880. It 
is noticeable that in the opinion in the Harding case the court 
did not discuss the history and original purpose of the earlier 
statutes, the substance of which now appears in abbreviated form in 
Section 33, but merely said that Section 24 of Chapter 109 of the 
General Statutes of 1860 did not specify the county in which a new 
guardian should be appointed and, therefore, Section 1 governed. 
But the original act of 1789 chapter 46 provided that “each and 
every judge of probate could dismiss a guardian ... and appoint 
some other person ... in his place.” Chapter 190 of 1817 was 
similar in slightly revised language, Section 36 saying “any judge 
of probate may dismiss ... and appoint some other guardian in 
his place.” Section 22 of chapter 79 of the Revised Statutes of 1836 
provided that 


“When any guardian appointed either by a testator or by the 
judge of probate shall become insane or otherwise incapable . . . 
or unsuitable ... the judge ... may remove him .. . and every 
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guardian may .. . be allowed to resign . . . and upon every such 
resignation or removal, and also upon the death of any guardian, 
the judge of probate may appoint another in his place.” * 


No specification of the county has appeared in any revision and 
nothing indicates any change in the purpose of the original act 
of 1796 as it now appears in Section 33. 


We think the original purpose of what is now section 33 should 
be made clear as we see no reason why the history of the guardian- 
ship should be in more than one court. 


We recommend the following 


DRAFT ACT 


Section 33 of chapter 201 of the General Laws (above queted) is hereby 


amended by adding at the end thereof the words “by the same court”. 


THe NEED OF QUARTERS AND ApDDITIONAL FuNDs FoR THE WorRK 


OF THE JUDICIAL CoUNCIL 


This year is the 26th anniversary of the beginning of the Judicial 
Council movement in America. In 1913 and 1915 conferences of 
judges were provided for in Wisconsin and New Jersey. The move- 
ment for what is now known as a “Judicial Council” containing 
representatives of the bar as well as judges, is described by Mr. 
Winters, the editor of the Journal of the American Judicative 
Society, in an address before the Kentucky Bar Association in 
November 1948,** as follows: 


“The judicial council, as distinguished from the judicial con- 
ference, may be traced directly to the Massachusetts Judicature 
Commission of 1919.—In the commissions final report is a classic 
statement of the need of a permanent agency to make a continuous 
study” of the judicial system and its operation. Relying on this 
report, Ohio created the first council. The Massachusetts Council 


* The section was numbered 23 in the act as reported by the Commissioners, and in their 
report there was a marginal reference to ‘1817, 190, § 36, 39" and their note to that section 
states that it was taken from a similar provision “respecting testamentary trustees” in the 39th 
section of chapter 190 of 1817. The express placing of guardians in this connection in the same 
class with testamentary appointees continued in the abbreviated section 24 of chapter 109 of 
the General Statutes of 1860, in section 31 of chapter 139 of the Public Statutes of 1882 and 
in section 23 of chapter 145 of the Revised Laws of 1902. 


** Printed in the “Kentucky State Bar Journal” for March 1949, pp. 78-90 and somewhat 
more fully in the “Journal of the American Judicature Society,” vol. 33, No, 2, August, 1949, 
pp. 43-4 and No. 3, October, 1949. 





144 


ich 
an, 


ind 
act 


uld 


an- 


rel ry 


ORK 


cial 
s of 
yve- 
ing 
Mr. 
tive 
1 In 


eOn- 
ture 
assic 
ous 

this 
incil 


) their 
section 
e 39th 
e same 
109 of 
82 and 


newhat 
1949, 





P.D. 144 REPORT 43 


was created in 1924. The movement was stimulated by the Ameri- 
can Judicature Society and councils were created as follows:—Cali- 
fornia, Kansas, Connecticut, North Dakota, Rhode Island, Ken- 
tucky, Idaho, Michigan, Texas, Virginia, New Jersey, Utah, Maine, 
New Mexico, South Dakota, West Virginia, New York, Indiana, 
Missouri, Arizona, Iowa, Minnesota, Nebraska, Arkansas, Okla- 
homa, Tennessee, Alabama, Georgia, New Hampshire, Vermont. 


The Act creating the Massachusetts Council is on Page 4 of 
this report. Beginning in 1925 it has made 25 annual reports con- 
taining many studies, recommendations and drafts of legislation, a 
substantial majority of which have been adopted by the legislature 
or the courts. The original act of 1924 contained no provision for 
any salaries, but provided $3000.00 for expenses. After the 2nd 
report in 1927, a salary of $3500.00 was added for the secretary, 
which was increased to $5000.00 in 1947. The appropriation for 
expenses, originally $3000.00, was gradually reduced to an amount 
insufficient to enable the Council to function until supplemented 
by special action of the executive. Thereafter, by arrangement 
with the Budget Commissioner, about ten years or more ago, the 
annual budget contained an appropriation of $1800.00 for expenses 
and any unexpended funds carried over from a previous year. 
This was continued until the current year when the appropriation 
was $1800.00 without any carry-over. Meanwhile the cost of print- 
ing the annual report more than doubled and, while the appropria- 
tion of $1800.00 referred to has never been exceeded, there has been 
practically no margin for additional clerical service or for special 
research work. The clerical work has always been done at first 
for nothing and then by part-time employees at a cost of $14.50 
and later about $15.50 a week including carfares. This was reduced 
this year to $10.00 a week, partly to avoid exceeding the appropria- 
tion, and partly because of the increasing difficulty, amounting to a 
practical impossibility, of finding competent part time stenog- 
raphers or typists. As compared with this, the New York Council, 
as pointed out by Mr. Winters, has quarters, an executive secre- 
tary, three research assistants, three stenographic clerks. 


Mr. Nims, a member of the New York Council, in an article 
entitled “The Judicial Council—A Quarter Century of Progress”, 
in the American Bar Association Journal for October 1949 (p. 817), 
discusses the functions and work of councils especially in New York, 
Massachusetts, Kansas and California. He states that the average 
annual cost of the New York Council has been $29,800.00 provided 
by the legislature. In California, where the council is established 
by the constitution, the appropriations have been very much larger. 
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Hitherto all the work of the Massachusetts Council has been done 
by the secretary and the members of the Council (with part time 
clerical service) except for the temporary employment of a young 
lawyer in 1928 and 1929 to collect and tabulate amounts claimed, 
and the verdicts and findings and their amounts, in all the civil 
cases tried in the Superior Court in all the counties in Massachu- 
setts in connection with the study of delay and congestion, and of 
the cost of jury trials and of their results. These tables in the 4th 
and 5th reports had a marked effect in attracting attention to the 
problem of delay and congestion and resulted, in a variety of ways, 
in measures designed to avoid such condition as much as was prac- 
ticable. 


The Council has no quarters ;—quarters for working and the files 
of twenty-five years have been provided by the secretary. 


During the past twenty-five years the legislature has referred 
many pending bills to the Council with requests for reports. Al- 
most all of these questions have been answered with the reasons 
and recommendations of the Council with the few exceptions of 
questions of legislative policy for which the Council was neither 
created nor equipped. These reports appear to have been of assist- 
ance to the legislature as most of them have been followed. 


The study of courts and the operation of judicial systems is con- 
stantly increasing throughout the country. In order to do the 
work for which it was created and answer questions referred to 
it by the legislature, it is necessary to keep in touch with the studies 
and the discussions and practice and procedure in other parts of 
the country which are frequently the basis of bills or other pro- 
posals suggested for Massachusetts. No judicial system can remain 
static in its details and meet the needs of the community. As has 
been stated in the earlier reports of the council every detail of 
procedure and practice affects in some way, the lives and interests 
of more people than is commonly realized and, wise or unwise 
suggestions of varied character and scope, supposedly for improve- 
ment, are constantly made and call for study. 


In the opinion of the Council it can be of more service if it is 
better equipped and with a larger appropriation to enable it to 
employ such additional assistance as may be needed to do the work 
described above more effectively. 


For these reasons, we respectfully suggest an additional appro- 
priation of sixty-five hundred dollars and that provision be made 
for permanent quarters for the Council in the Suffolk County Court 
house. 
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As to the appropriation no draft act seems needed, as it is solely 
a matter of appropriation as an item in the annual appropriation 
act and the expenditures from the appropriation are subject to the 
approval of the Governor and Council, under Section 34C of the 
Council Act. 


As to quarters we submit the following 


DRAFT ACT 
Section 34B of chapter 221 of the General Laws is hereby amended by add- 
ing at the end thereof the following 


“Permanent quarters for the judicial council shall be provided in the 
Suffolk County Court house.” 


' Tue Districts Courts 


The volume of business of these courts is shown in Appendix A. 
The business of the Municipal Court of the City of Boston appears 
in Appendix C, page 


We call attention to the circular letters of the administrative 
Committee of the District Courts which are reprinted, as usual, in 
Appendix B. Those letters contain a continuous story of the work 
of that committee and the helpful information distributed semi- 
annually to the judges, clerks and probation officers of those courts. 
Practitioners in these courts will do well to examine them and the 
index to the earlier letters in the 21st Report, pp. 64-67. The letters 
in this report (pp. 47-58) contain a helpful list of new statutes and 
suggestions as to practice. 


Frank J. Donahue, Chairman 
Samuel P. Sears, Vice-Chairman 
Louis 8. Cox 

John E. Fenton 

John C. Leggat 

Davis B. Keniston 

Frank L. Riley 

Frederic J. Muldoon 

Wilfred J. Paquet 

Reuben L. Lurie 
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APPENDIX A 
DISTRICT COURTS 
There are 72 of these courts in addition to the Municipal Court of the City of 
Boston, and eight of them, besides that court, are in Suffolk County. Their 
volume of business appears in the table opposite. The history of the discussion 
of these courts since 1876 appears in the Law Society Journal for February 1945 
(also MLQ May 1945, see also list of reports in 20th Report of the Judicial 
Council, page 29). For the sake of reasonable restraint in the language of criti- 
cism as applied to these courts as a whole, pages 86 and 92 of the 22nd Report 
of the Judicial Council should be read. The public service of many of those who 
have served in them deserves some appreciation. 
The first column in the following table shows the volume of business in 1940-41. 


There was a drop in 1942-43, and the other columns show the fluctuations during, 
and since, the war years. 


A SEVEN YEAR COMPARISON OF BusINESS FROM 1941-1949, Ocr. 1 To Sepr. 30 
(This table does not include the business of the Boston Municipal Court) 

1940-41 1943-44 1944-45 1945-46 1946-47 1947-48 1948-49 

Civil entered 78,966 36,001 33,009 38,660 51,616 59,817 58,697 


Contract 31,069 17,330 15,027 15,356 19,676 24512 29,737 
Tort 39,133 10,332 9668 11,416 13,213 15,443 15,663 
Summ ’y Process 11,898 7,625 7,464 11,321 18,007 18,798 12,282 
All other cases 865 724 850 567 579 1,064 1,015 
Rem. to 8. Ct. 13,453 3,049 2,847 3,261 4,098 4,544 4,406 
Rep. to Ap. Div. 305 113 72 98 87 82 90 
Appeals to $.J.C. 22 21 26 10 8 20 15 


Sup. Process 19,878 14,639 11,785 10,990 11,517 13,148 16,423 
Small Claims 45,281 338,057 28,986 28,950 37,788 48594 56,166 
Criminal cases.. 167,885 106,650 105,936 135,176 168,465 155,452 157,988 
Crim. ap. to 8.C. 4,637 2,859 2,609 3,118 3,400 3,150 3,462 
Drunkenness 67,991 41,227 41,715 48807 62,244 59,398 56,696 
Op. under inf. 


intox. liq. 5,119 2,676 2,665 3,752 4,601 4,079 4,197 
Tot. Auto cases 64,197 10 422 37,132 55,666 72,923 66,076 68,522 
Liquor cases 488 335 228 217 170 207 179 


Juv. cases under 
17 years 5.855 7,207 7,458 6,376 5,542 4,701 5,219 


Tot. mot. tort 


cases 31,190 8.994 8.251 9 836 11,598 13,593 13,477 
Removalsby plf. 5,209 25 nS a i Bit pia 
Removals by 

def. 6,822 2970) ae 


Se -- _— 


Removals by 


both 44 ] —_ 





Total Removals 12,075 2,296 2,155 2,478 2,986 3,315 3,065 
(Continued on next page) 
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1940-41 1943-44 1944-45 1945-46 1946-47 1947-48 1948-49 
Neglected children 1,235 1,122 1,356 1,244 1,071 932 795 
Inquests held 77 77 115 147 96 82 76 
Parking Tickets re- 
turned to clerk’s 


office = 77,669 66,492 108,927 155,035 249,142 298,217 
Drunkenness releases 

by prob. officers — 16,369 16,977 27,122 46,093 31,328 28,932 
Number of Insane 

Commitments — -- — 5,434 6,156 6,150 5,938 


STATISTICAL COMPILATION OF WORK OF TRIAL JUSTICES 
(Reported to the Administrative Committee of the District Courts) 
October 1, 1948 to October 1, 1949 


Criminal Criminal Drunkenness Automobile Juveniles 

Cases Begun Appeals Drunkenness Releases Cases under 17 yrs. 
North Andover 39 0 35 29 4 0 
Andover 0 0 0 0 0 0 
Nahant 146 0 26 17 79 8 
Marblehead 131 0 102 72 16 4 
Saugus 379 0 101 93 234 2 
Hopkinton 0 0 0 0 0 0 
Hudson 68 0 43 0 23 0 
Hardwick 20 0 3 1 4 l 
Barre 62 1 5 0 27 0 
Ludlow 223 1 42 0 144 0 


By St. 1947 Chapter 343 civil jurisdiction of claims up to $50.00 under the 
small claims procedure was extended to the Trial Justice in the town of Barre. 
Sixty-seven (67) such cases have been entered for the above period. 


THE INDUSTRIAL ACCIDENT BOARD 
January 1, 1948 to December 31, 1948 

This board administers the workmen’s compensation law as to cases formerly 
in the Superior Court. The secretary reports: 

During the year 1948, 267,275 reports of injury were filed with the Department, 
213 being fatal injuries. About 59,484 were injuries causing the loss of at least 
one day or one shift. 

A total amount of approximately $22,088,148.92* was paid out in compensation, 
medical, and other statutory payments under the Workmen’s Compensation Act. 
Insurers paid out $19,988,700.08; self-insurers paid out $1,529,466.59; and the 
governmental units which have accepted the provisions of the Act paid out 
$569,982.25.* 

The cost to the commonwealth of administering the workman’s compensation 
law for 1948 was $454,587.78; in 1947, $438,621.82; in 1946, $395,220.05. In 
1927 it was $177,219.21 (see 4th Report of Judicial Council p. 60). 





* These figures are subject to change because one governmental unit has not yet filed its 
report. 
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APPENDIX B 


CIRCULAR LETTERS TO DISTRICT COURTS JANUARY 3 AND 
SEPTEMBER 15th, 1949 


COMMONWEALTH OF MASSACHUSETTS 


ADMINISTRATIVE COMMITTEE OF THE 
DISTRICT COURTS 
January 3, 1949 
To THE Justices, CLERKS AND PROBATION OFFICERS OF THE 
District Courts: 


We are sending herewith on separate sheet the statistical compilation of the 
work of the District Courts for the year ending September 30th, 1948. A five- 
year comparison follows: [These figures were printed in Appendix A of the 
24th Report of the Judicial Council.] 


There was a marked increase in the volume of civil business over that noted 
in our Letter of December 31, 1947 and a similar decrease in the criminal busi- 
ness. The decrease in the criminal business seems to be largely accounted for 
by the falling off in the number of automobile cases and drunkenness. Not 
only have the civil entries increased substantially, but our observation has been 
that in several courts many more cases are being actually tried. 


A study of the foregoing statistics shows the following changes: 


Civil writs entered increased from 51,616 to 59,817—of these contract actions 
increased from 19,676 to 24,512, and tort actions from 13,213 to 15,443. There 
was an increase in Summary Process cases from 18,007 to 18,798, indicating that 
the housing problem has not yet become stabilized, although indications are, 
from the number of Summary Process cases that are now being entered, that it 
is improving. The total number of removals to the Superior Court increased 
from 4098 to 4544 and the removal of tort cases from 2986 to 3315, which, how- 
ever, does not indicate any increase in the percentage of removals to the Superior 
Court. Small Claims again made a large increase from 37,788 to 48,594, and 
Supplementary Process increased from 11,517 to 13,148. The number of criminal 
eases begun (actually the number of defendants in such cases) decreased from 
168,465 to 155,452, while appeals decreased from 3400 to 3150. This indicates 
that only 2 % of the cases entered are appealed, which reflects general satisfac- 
tion with the decisions of the District Courts. Automobile cases have decreased 
from 72,923 to 66,076 and operating under the influence of liquor cases have 
decreased from 4601 to 4079, indicating a favorable turn in both of these types 
of cases. Drunkenness cases decreased from 64,244 to 59,398 and releases of 
such by the Probation Officers 31,328 as against 46,093 for the previous year. 
There was a slight increase in intoxicating liquor cases from 170 to 207 and a 
decrease in inquests from 96 to 82. Parking tickets returned to the Clerks’ 
Offices numbered 249,142 as against 155,035, which naturally entailed a great 
increase in the work of the Clerks’ Offices. Cases reported to the Appellate 
Division decreased from 87 to 82 but there was an increase in such cases appealed 
to the Supreme Judicial Court from 8 to 20. The insane commitments were 
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6150 as against 6146 for the previous year. The number of juvenile cases 
decreased from 5542 to 4701. It will be seen that the sharp drop in these cases 
has continued each year for the past three years, indicating that the statements 
of writers and speakers as to the increase of juvenile delinquency are not accurate 
as far as Massachusetts is concerned. 


The record in the matter of delayed decisions in civil actions has been satis- 
factory and all of such cases reported by the Clerks have been decided shortly 
after being called to our attention. In this connection we call attention to 
G.L. Chap. 220 Sec. 14A which allows the Appellate Division to extend the 
time for filing decisions and suggest that if a judge is not able to file his decision 
within the time required by the rule, he bring the matter to the attention of 
the Appellate Division of his district for appropriate action. 


[Here followed a statistical table of the business of Trial Justices which was 
also printed in the 24th Report of the Judicial Council p. 58.] 


The Supreme Judicial Court has handed down these decisions which are of 
interest and it is recommended that they be carefully read: 


Galbraith vs Levin, 1948 A. S. 927 
Molloy v. Newman, 310 Mass. 269 is overruled. 


Vivori, Jr. vs Fourth District Court of Berkshire, 1948 A. S. 1017. 


On April 25, 1946, Vivori pleaded not guilty to a complaint charging him with 
getting one O’Brien with child, he not then being married to her, and the case 
was continued to August 1, 1946, when, it appearing that a child had been born 
to said O’Brien and she had entered into a written agreement by which Vivori 
had agreed to make monthly payments in a certain amount for the support of 
the child, the Court endorsed upon the complaint a statement over his signa- 
ture that he found “that adequate provision has been made under all the cir- 
cumstances for the support of the child and therefore orders that said case 
may be dismissed.” 


Vivori having failed to make the stipulated payments, O’Brien on Septem- 
ber 5, 1947, filed a petition to revoke the finding and order made on August, 1, 
1946, alleging that the judge was induced by the misrepresentation, fraud and 
deceit of Vivori to enter the order dismissing the complaint. Vivori appeared 
in accordance with an order of notice and filed an answer in abatement, so-called, 
alleging that the judge was barred by G. L. ec. 273, s. 17, from reopening the 
case and that he had no jurisdiction to grant the petition. The District Court 
ruled that the answer did not constitute a defence to the petition and Vivori filed 
petition for certiorari in the Superior Court. The respondent appealed from an 
order made by the Superior Court quashing the order of notice issued on 
The Supreme Court dismissed the petition for certiorari 
In so doing, we believe the Court inferentially held that the District Court 
Judge had the right to revoke his finding that adequate provision had been made 
and to revoke his order dismissing the complaint if he had been induced to 
make such orders by the misrepresentation, fraud and deceit of Vivori. 





O’Brien’s petition 
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(In this connection the Committee would suggest that it is never advisable to 
certify that adequate provision has been made for the support of an illegitimate 
child unless it appears that the child has been adopted or a suitable amount of 


money has actually been paid to the probation officer to be used for the support 
of said child.) 


Commonwealth vs. Rivers, 1948 A. S. 1065 


In this case the Supreme Court again states that the essential elements which 
constitute a lottery are the payment of a price and the possibility of winning a 
prize, depending upon hazard or chance. 


The decisive issue in this case, the Court said, was whether or not “free plays” 
obtained on a machine or device by the operation of which free plays may be 
had by chance or hazard, are something of value or property of value within 
the meaning of G. L. c. 271, s. 7. 


The Court held that such a free play is a prize and “property of value.” 
Morris Plan Company vs. Hillcrest Farms Dairy, Inc. 1945 A. S. 1147. 


The plaintiff had conveyed an automobile to one Georges under a Conditional 
Sales Lease in the usual form. Georges was in default to the plaintiff but re- 
mained in possession. The automobile was damaged in a collision by a con- 
curring negligence of Georges and an agent of the defendant. The damage to the 
automobile was four hundred fifty dollars ($450). The sum owed by Georges 
to the plaintiff on the conditional sale was six hundred eighty-two dollars and 
forty-three cents ($682.43). It was held that the plaintiff could recover for 
the damage to the automobile at least in an amount not in excess of the sum 
still owed to the plaintiff on the Conditional Sales Agreement but the question 
was left open as to whether it could have recovered an amount larger than the 
balance owed to it on the Conditional Sales Agreement. 


The Court said it saw no reason why a conditional vendor should not have a 
right of action against a third person when a bailor would have one. 


INDEX TO STATUTES 
Honorable Lyman K. Clark, Justice of the First District Court of Northern 
Middlesex has prepared an Index to Statutes Affecting District Courts which 
we feel will be helpful to the justices and clerks as a quick reference to these 
statutes. We are having this index printed and expect to distribute it shortly 
to all of the courts and hope that it will be found useful. 


DISTRICT JUVENILE PROBATION OFFICERS 


During its visits to the various courts the Committee has found general satis- 
faction and in some places enthusiasm with the work of the juvenile officers 
appointed under the provisions of G. L. ec. 276, s. 83A. 


276, s. As most of them have 
been in office for a year or more, we feel that we can now say that the results 
attained through the efforts of these probation officers have justified the enact- 


ment of the statute. 
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YOUTH SERVICE BOARD 
Acts of 1948, Chapter 310 

Commitments of delinquent and wayward children must be made to the Board 
beginning January 1, 1949 rather than to the present institutions. The Com- 
mittee, by circular letter to the clerks dated December 3, 1948, advised them as 
to the new form to mittimus to be used and we assume that all the courts 
are now supplied with them. A circular letter dated December 27, 1948 has 
been sent by the Youth Service Board to all the courts giving directions as to 
the places to which commitments are to be made for the present and the names 
and addresses of the agents of the Board. Undoubtedly you will receive further 
notice from the Board when it has established permanent quarters. It is 
expected that a joint conference of the Board, the Board of Probation and the 
Justices Association will shortly be arranged of which you will be notified. 
As the Board has so recently been appointed that it has been physically impos- 
sible to set up all the machinery contemplated by the Act, we beseech considera- 
tion and cooperation on the part of the judges and all court officials to the end 
that this important legislation may be carried out harmoniously and effectively. 

Your attention is called to chapter 573 of the Acts of 1948 relating to the 
commitment of habitual truants, absentees and school offenders under the pro- 
visions of which commitments may be made to the Youth Service Board if 
there is no County Training School in the county wherein the child resides and 
providing for notice to the Board in certain cases. 


SIMULTANEOUS SESSIONS 

The number of simultaneous sessions which may be held in each of the District 
Courts for the calendar year 1949 has been determined by the Committee to be 
the same as that promulgated by Requirement No. III effective January 1, 1948 
with the exception of the four courts which start on a full time basis February 1, 
1949. The number of such sessions in these courts has been reduced and the 
justices thereof notified. As in the past, the Committee will entertain requests 
for additional simultaneous sessions in unusual or meritorious situations. 

During the past fall the Committee has visited most of the courts in the 
western part of the state together with several Suffolk County Courts and Courts 
in Bristol and Norfolk Counties that had not been seen in the spring. We hope 
to reach the remainder of the courts that have not been visited during the past 
year before the summer vacation. 

As there is a continuous change in personnel in the various courts, we feel 
it of advantage to become acquainted with the new members of the system and 
we trust that some benefit is derived by them from our visitations. We con- 
tinue to be impressed with the friendliness and cooperative spirit with which 
the Committee is met at all of the courts and take this opportunity of express- 
ing our appreciation to all the officials. 

Frank L. Riley, Chairman 
Kenneth L. Nash 

Leo H. Leary 

Ernest E. Hobson 

Arthur L. Eno 
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LETTER OF SEPTEMBER 15, 1949 


To THE Justices, CLERKS AND PROBATION OFFICERS OF THE 
District Courts: 

The protracted session of the Legislature has delayed the issuance of this 
circular letter as it has been the custom to include in the mid-year letter the 
Acts of the Legislature passed at its last session particularly pertinent to District 
Courts and practice and procedure therein. 

The following is a list of the more important Acts with a brief description of 
their provisions. 

Chap. 87. Extends the power of the Court to stay judgment and execution in 
actions of summary process to March 31, 1950. It is an emergency Act effective 
March 28, 1949. 

Chap. 115. Provides for the keeping of Court records of cases involving viola- 
tions of aeronautical laws and the sending of an abstract of such record to the 
Commission. Approved March 30, 1949. 


Chap. 129. Regulates the fees for receiving complaints and issuing summonses 
by Justices of the Peace. Approved April 4, 1949. 

Chap. 132. Requires the posting of the schedule of admission prices at carni- 
vals and other entertainments and provides the penalties for the violation of the 
Act. Approved April 4, 1949. 


Chap. 149. Provides for the allowance for further time for filing a special 
demand for proof of fiduciary or corporate capacity or the evidence of a public 
way. Approved April 13, 1949. 

Chap. 183. Makes admissible in evidence in malpractice cases certain state- 
ments of fact or opinion contained and published in treatises and books and so 
forth. This Act became effective on September 1, 1949. 

Chap. 184. Allows the arrest by an officer without a warrant of any person 
found in the act of stealing property regardless of the value of the same. Ap- 
proved April 18, 1949. 

Chap. 210. Which was effective July 1, 1949 makes permanent the law per- 
mitting the Chief Justice of the Superior Court to call a justice of the District 
Court to sit in the Superior Court at the trial or disposition of certain mis- 
demeanors. 

Chap. 240. Permits the admission in evidence of photographic and photo- 
static copies of certain papers, documents and plans. Approved April 29, 1949. 

Chap. 273. Extends the territorial jurisdiction of the Municipal Court of the 
Dorchester District to certain new territory that previously had not been 
definitely included in the jurisdiction of any District Court. Approved May 
10, 1949. 


Chap. 279. Provides that every driver of a motor vehicle shall stop when 


approaching a blind pedestrian under certain conditions. Approved May 10, 1949. 


Chap. 282. Is a revision of the law relative to the hunting of deer. Approved 
May 10, 1949. 

Chap. 301. Changes the law of the road by providing that the driver of a 
vehicle on a public way shall keep his vehicle on the right of the middle of the 
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traveled part of said way where there is not an unobstructed view of the road for 
at least 200 yards whenever it is safe nad practicable so to do. This Act is 
effective January 1, 1950. 

Chap. 302. This Act allows a Justice of the District Court to exclude the 
general public from a courtroom during any proceedings involving a husband 
and wife. Approved May 13, 1949. 

Chap. 304. Provides penalty for snaring animals and also hunting the same by 
motor vehicle, airplane or by the use of artificial light. Approved May 13, 1949. 

Chap. 312. Effective May 23, 1949. Increases the salary and compensation 
of the Justice and Special Justice of the District Court of Lowell. 

Chap. 358. Requires certain motor vehicles to be equipped with safety glass. 
Approved May 27, 1949. 

Chap. 361. Provides for the licensing of certain mechanical amusement devices 
and defines such devices. It also provides that such devices shall not be used 
for the purpose of gambling. The Act should be read carefully as it affects free 
play in pin ball machines and other similar devices. Approved May 27, 1949. 

Chap. 416. Prohibits the disposal of garbage and refuse on highways and 
private property without permission and requires a conviction of the offense 
to be reported to the Registrar of Motor Vehicles. Approved June 9, 1949. 

Chap. 425. This Act makes radical changes in the non-criminal disposition of 
parking violations providing for the mailing of the penalty to the Clerk of Courts 
and making a change in the present penalties. The Act will require revision of 
the present forms used for the purpose of notifying offenders which forms in the 
District Courts outside of the Municipal Court of the City of Boston must be 
prescribed by the Administrative Committee of the District Courts. The Com- 
mittee is considering the forms that will be required and will later send forms 
to the Courts. This Act is effective January 1, 1950. 

Chap. 427. This Act revises the damages which may be recovered in actions 
involving death and injuries resulting in death and should be read carefully. It 
is effective January 1, 1950. 

Chap. 443. Established the office of assistant clerk in the District Court of 
Chicopee. Approved June 16, 1949. 

Chap. 455. Increases the witness fees of certain police officers in criminal cases. 
Approved June 24, 1949. 

Chap. 461. Increases the salary of the Justice and Clerk of the Boston Juvenile 
Court. It was effective July 1, 1949. 

Chap. 462. Increases the compensation of the Special Justices of the Municipal 
Court of the City of Boston. Approved June 24, 1949. 


Chap. 482. Increases the salary of the Justice of the District Court of 
Southern Berkshire. Approved July 1, 1949. 


Chap. 516. Authorizes the granting of fishing licenses to certain aliens. It is 
an emergency Act effective July 8, 1949. 


Chap. 531. Provides a time for the commencing of actions arising out of motor 
vehicle hit and run accidents, so-called, notwithstanding other provisions of law 
governing the limitation of actions. Approved July 11, 1949. 
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Chap. 566. This Act makes certain changes in the laws relating to marine fish 
and fisheries. Approved July 18, 1949. 

Chap. 584. Permits the suspension of sentences to the Youth Service Board 
and revocation of suspended sentences to the Lyman School, the Industrial 
School for Girls at Lancaster and the Industrial School for Boys at Shirley made 
prior to January 1, 1949 and commitment to the Youth Service Board on the 
revocation of such suspended sentences. It is an emergency law effective July 22, 
1949. 

Chap. 590. Transfers the sitting of the District Court of Western Norfolk 
to Wrentham and provides for the erection of a court house in that town. 
Approved July 22, 1949. By Chap. 739, approved August 23, 1949, and by its 
terms effective September Ist this court is authorized to continue to sit at Frank- 
lin and Walpole until new accommodations are available as provided in 
Chap. 590. 

Chap. 593. Provides for the release and care of children committed to the 
Youth Service Board, arrest of escapees and parolees of the Board and attend- 
ance at court hearings by agents of the Board. It also provides for commit- 
ment to the Board of inmates of County Training Schools violating rules thereof 
and so forth. Approved July 22, 1949. 

Chap. 611. Increases the salary of the justice of the Central District Court 
of Northern Essex. Approved July 28, 1949. 

Chap. 612. This Act provides for the service of process on certain non-resi- 
dents doing business in this Commonwealth and requires such non-residents to 
file a certificate with the Clerk of each city or town. Approved July 28, 1949. 

Chap. 619. This is the so-called “Loyalty Oath Statute” which requires the 
oath to be taken by employees of the state and political subdivisions thereof. 
Approved July 30, 1949. 

Chap. 621. Amends the law relative to vacations of court officers of District 
Courts. Such vacations are now subject to the rules of the County Personnel 
Board. Approved July 30, 1949. 

Chap. 644. Among other things this Act exempts certain disabled veterans 
from certain parking fees and penalties. Approved August 5, 1949. 


Chap. 668. Provides an additional court officer for the Second District Court 
of Eastern Middlesex, bringing the total to two. Approved August 11, 1949. 


Chap. 683. This is an Act governing the compensation of District Court Judges 
sitting in the Appellate Division. It does not change the present daily rate of 
compensation but strikes out the present limitation on expenses for clerical and 
other expenses on each division. Approved August 15, 1949. 

Chap. 698. Amending General Laws Chapter 175, Section 113-A, provides, 
as to compulsory motor vehicle liability insurance coverage, that upon insolvency 
or bankruptcy of the insured, the policy coverage is extended to the legal 
representative of the insured for the balance of the policy period, and in case 
of death of the insured, coverage for the balance of the policy period is extended 
pending appointment of a legal representative of the estate, to any person related 
by blood or marriage to the deceased and having proper temporary control of 
the vehicle in question, and upon appointment of a legal representative the 
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coverage is extended to such representative. The new law is effective by its terms 
on January 1, 1950. 


Chap. 697. Increases witness fees in all cases from $1.50 to $3.00. Except 
for this increase, no other change is effected in the pertinent statute, Gen. Laws 
Chap. 262, Sec. 29, and travel allowances remain unchanged. Approved 
August 16, 1949. 


Chap. 707. Prohibits operation upon the ways of the Commonwealth of any 
motor vehicle equipped with a television set “except that the motor vehicles of 
broadcasting, telephone or telegraph companies with television sets installed for 
measuring or monitoring purposes may be so operated, provided that the picture 
is not visible to the driver”. Approved August 22, 1949. 

Chap. 710. Increases the salary of the justice of the Municipal Court of the 
Dorchester District. Approved August 22, 1949. 

Chap. 711. Provides for further regulation of collection agencies. Approved 
August 22, 1949. 

Chap. 731. Provides for an additional justice for the District Court of Spring- 
field. Approved August 22, 1949. 

Chap. 756. Increases the allowance for motor vehicle use to six cents a mile 
except where a higher allowance is provided by statute, or in the commitment of 
insane wherein the justice of a court ordering the commitment may order a 
higher rate. Approved August 27, 1949. 

Chap. 758. Makes numerous changes in the laws regulating trapping and the 
registration of traps. It was effective August 27, 1949. 

Chap. 768. Leaves of absences for District Court justices are affected by 
Chapter 768, approved August 27th with an emergency preamble. The third 
paragraph of G.L. Chap. 218, Sec. 6, now reads as follows: 

“Justices of district courts other than the Municipal Court of the City of 
Boston shall be entitled to leave of absence not to exceed four weeks in any one 
year without loss of salary or compensation, provided that in case of illness a 
justice may be absent on account of sick leave for a period not to exceed fifteen 
days without loss of compensation, and provided further that any such sick leave 
not used may be accumulated, but in no event shall such sick leave exceed three 
months in any one year. In case of absence for periods in excess of those pro- 
vided herein, there shall be withheld from the salary of such justice a sum equal 
to the rate of his pay by the day during such additional absence.” 

Chap. 782. With an emergency preamble increases the compensation of em- 
ployees under the County Personnel Board and also Probation Officers in District 
Courts outside of Suffolk County. Approved August 27, 1949. 

Chap. 783. With an emergency preamble affects the appointment and com- 
pensation of probation officers particularly in Suffolk County District Courts. 
Approved August 27, 1949. 

Chap. 799. Provides that salaries of fourth assistant clerks of district courts 
shall be 45 per cent of that of the clerk. Approved August 30, 1949. 

Chap. 800. Creates the position of third assistant clerk in the Municipal Court 
of the Dorchester District. Approved August 30, 1949. 
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Chap. 805. By its terms effective on its passage increases the salary of the 
justice of the Second District Court of Bristol and provides that the compensa- 
tion of the clerk shall not be increased by reason of the increase of the salary of 
the justice. Approved August 31, 1949. 


SUMMARY OF THE FEDERAL Eviction Law or 1949 


Effective date of present law: April 1, 1949 and expires June 30, 1950. 

Area covers all of Massachusetts except Martha’s Vineyard and Nantucket. 

Exceptions to Act: Hotels, stores and commercial units; motor courts, trailer 
space and tourist homes serving transients only; certain types of new housing 
completed on or after February 1, 1947, or prior to that date, and on and after 
February 1, 1945, if not rented until after June 30, 1947; non-housekeeping 
furnished accommodations in a single unit not used as a rooming or boarding 
house, having not more than two tenants and the balance of the unit is occupied 
by the landlord or his family; farming tenants; space occupied by service em- 
ployees; rooming houses subject to special regulations; entire structures of 26 
rooms or more offered by a lessee under certain circumstances and those less 
than 26 rooms if all accommodations therein are not controlled; housing accom- 


modations rented to the National Housing Agency; Resort housing used only 
in certain seasons. 


Grounds and notices 

1. Non-payment of rent. 

The landlord must give the tenant a three-day notice (14 is still required 
under Massachusetts law), which must include a statement of the rent due and 
the periods for which the rent is due. 


2. Violation of a substantial obligation of tenancy, other than to pay rent or 


surrender possession: 
Two notices are required, one to cease the violation, and then if it continues, 
ten-day notice to vacate the premises. 


3. Nuisance or illegal or immoral use. 

Two notices are also required for nuisance, one to cease the nuisance, and a 
ten-day notice to vacate the premises, if the nuisance continues. For illegal 
or immoral use a ten-day notice only is required. 

4. Tenant’s refusal of access to landlord to inspect or show to a prospective 
purchaser. 

One month. 

5. Accommodations entirely sublet and the tenant is not using any part as 
his dwelling. 

Two months. 

6. Landlord a state or political subdivision acquired for the purpose of mak- 
ing a public improvement. 

Two months. 

7. Company housing limited to employees when tenant is no longer an em- 
ployee. 

Two months. 
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Note: In all the above cases a copy of the notice must be filed with the Area 
Rent Office within 24 hours, and on the beginning of eviction proceedings a 
written notice stating the title of the case, the court where filed, the name and 
address of the tenant, and the ground of eviction, must also be sent to the Area 
Rent Office. 


In the following cases, however, the tenant cannot be evicted unless and until 
the landlord has received from the Housing Expediter a certificate that he may 
pursue his remedy under local law after a certain waiting period, as hereinafter 
mentioned. 

1. Personal occupancy by owner or his immediate family, (son, son-in-law, 
daughter, daughter-in-law, father, father-in-law, mother, mother-in-law, step- 
child and adopted child). 

Waiting period three months. 

2. Contract-purchaser, for himself or immediate family (same as above). 

Waiting period three months, but where the purchase agreement does not give 
him immediate possession, no certificate will be issued until title is transferred, 
after which a waiting period of two months is required, which may run con- 
currently with the original three-month waiting period. 

3. For the purpose of alterations, remodeling or demolishing. 

Three-month waiting period. 

4. Owner charitable organization seeking possession for a member of its staff. 

Three month waiting period. 

5. Withdrawal from rental market—(a) to convert into commercial use, (b) 
to use for non-housing purposes, (c) to withdraw from rental market. 

Six month waiting period. 


Note: Even in the latter cases the statutory notice required by Massachusetts 
law must still be given. It may be given during the waiting period, provided the 
possession is not demanded until the expiration of such waiting period. Under 
the Acts of 1949, c. 87, Massachusetts Courts may still postpone evictions of 
tenants up to twelve months. 


Some Recent Supreme Court DEcIsIoNns 


Standing and Special Justices, when called upon to make a judicial review of 
decisions of the Board of Review in the Division of Employment Security, 
under G.L. Chapter 151 A, Section 42, will find the following cases helpful: 
Harrington & Richardson Arms Company vs Director of the Division of Em- 
ployment Security et als., 1949 AS. 69; Farrar vs Director of the Division of 
Employment Security, 1949 AS. 287; Moen vs Director of the Division of 
Employment Security et als 1949 AS. 527, and Fort Pond Inn Company v: 
Director of the Division of Employment Security, 1949 A.S. 569. In Farrar vs 
Director of the Division of Employment Security, there is an interesting and 
helpful discussion as to the meaning of the words “available for work’ by 


Ronan, J. 


In Commonwealth vs Chiaie, 1949 AS. 83, in the charge of Pinanski, J 


on 


will 
be found an excellent statement of the law that voluntary intoxication is never 
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an excuse or palliation for crime, which charge was held by the Court to be a 
correct and accurate statement of the law. We recommend a careful reading 
of this case. 


In Russell, Administratrizx vs County of Worcester, 1949 AS. 199, the Court 
held that the offices of clerk of a district court and a county commissioner were 
incompatible. 


In Famigletti vs Neviackas, 1949 AS. 315, where there was a finding for the 
plaintiff in a district court action and defendant claimed a report to the Appellate 
Division and mailed copy of the draft report to the plaintiff before the original 
draft report was filed in the court, the Supreme Court held that the procedure 
with respect to draft reports under rule 28 of the district courts is analogous 
to that of exceptions in the superior court, and that the draft report must be 
filed with the court prior to the mailing of the copies, and held that the report 
to the Appellate Division should be dismissed. 


Commonwealth vs Gross, 1949 A.S. 391. In this case there was an indictment 
charging that the defendant, being the father of an illegitimate minor child, did 
neglect and refuse to contribute reasonably to its support and maintenance. The 
indictment was brought under G.L. Chap. 273, Sec. 15. Defendant filed a special 
plea to the effect that there had been no final adjudication of the paternity of 
the child and no indictment or complaint charging the defendant with getting 
the complainant with said child had been found or filed within six years from 
the date of the commission of said crime. The court pointed out that the 
defendant was not charged with the offense of begetting but with failure to 
support his illegitimate child, and held that no question of statutory limitation 
arises, and there was no necessity for prior adjudication of paternity, as Sec- 
tion 15 provides “that where there is no such adjudication the question of 
paternity shall be determined in proceedings hereunder”. The court also held 
that the Superior Court had jurisdiction on the indictment notwithstanding 
that the child was begotten, born and domiciled outside of the Commonwealth. 


Gabriel et al vs Borowy et al, 1949 A.S. 503, Yaffe et al vs Lappin, 1949 AS. 
537, are interesting and helpful cases involving questions of landlord and tenant, 
federal control, price control and termination of tenancy. A careful reading 
and study of them is recommended. 


Commissioner of Correction, Petitioner, 1949 A.S. 853. This was a petition 
by the Commissioner of Correction in a Probate Court of Hampden County for 
the discharge of a person confined as a defective delinquent under commitment 
by the District Court of Springfield. The Probate Court dismissed the petition 
and the defective delinquent appealed. The Supreme Court sustained the action 
of the Probate Court holding that whether the appellant was a defective delin- 
quent at the time of the hearing in the Probate Court was a question of fact 
to be determined by the Court upon all the evidence before it. 


Commonwealth vs Blondin, 1949 A.S. 885. This case sustains the constitu- 
tionality of G.L. (Ter. Ed.) Chapter 278, Section 16A which requires exclusion 
of the general public from the court room in certain sex cases where a minor 
under the age of eighteen (18) years is involved or in begetting cases or in non- 
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support of illegitimate child cases, We think that the practice of observing 
this statute has been universally followed in the District Courts but a reading 
of the opinion is recommended. 


An Important Decision 


The Supreme Court has recently handed down an opinion in the case of 
Collins vs Godfrey, Admr., 1949 A.S. 895, which sustains the validity of the 
Supreme Court rule promulgated in 1935 prohibiting justices, clerks and assistant 
clerks of District Courts from practising on the criminal side of any court in 
the Commonwealth. The Court clearly states in the opinion that the effect 
of the employment of special justices to give advice without appearing in court 
differs only in degree. It holds that the plaintiff cannot maintain his action 
for services rendered in giving advice in his office without appearing in Court. 
The Court further states that it does not follow that other courts cannot make 
rules applicable with respect to their own courts and not inconsistent with any 
rule made by the Supreme Court. We assume from this decision that the 
Supreme Court would also sustain the validity of the rule promulgated by it in 
1937 prohibiting a special justice of a District Court from being retained, em- 
ployed or practicing as an attorney on the civil side of that court with the 
exception of a special justice of a District Court where the population according 
to the preceding census is less than twelve thousand (12,000). This decision 
should be read carefully as it settles definitely the question that has been a 
subject of argument ever since the rule was established. 


CoMMITTEE VISITATIONS 


The Committee has visited practically all of the District Courts within a year 
and has generally found the conditions very satisfactory and a desire shown by 
the judges and all the personnel in the courts to cooperate in an orderly and 
efficient administration of justice. We have been particularly impressed with 
the work of the county juvenile probation officers and in the manner in which 
they have fitted into the community served by them and the general satisfaction 
which the justices of the courts whom they serve have expressed. 


Frank L. Riley, Chairman 
Kenneth L. Nash 

Leo H. Leary 

Ernest E. Hobson 

Arthur L. Eno 




















Announcing 


Three New Publications 


1949 POCKET SUPPLEMENT 
to WIGMORE ON EVIDENCE 


Contains all new developments in the Law of Evidence since 
publication of the parent treatise in 1940. 1400 pages, including 
citations to more than 5000 statutes and 6500 cases. 


Ready now. $15.00 





1949 Pocket Supplement 
to KENNEDY, FEDERAL 
INCOME TAXATION OF 
TRUSTS AND ESTATES 


Brings the parent volume to- 
date with all new cases since 
publication. New text ma- 
terial includes a summary of 
the provisions of The Revenue 
Act of 1948 relative to de- 
cedent’s final returns. 


Ready now. $2.50 





1950 Pocket Supplement 
to 
SCOTT ON TRUSTS 


Brings to the owner of the 
parent set the advantage of 
more than 6000 new cases, as 
well as valuable text discus- 
sion of important new ques- 
tions. Also provides an up- 
keep service to the Restate- 
ment of Trusts by the use of 
the same section numbers. 
Ready now. $8.50 


For further information, see your local law book dealer, 
or write 


LITTLE, BROWN & COMPANY 


34 Beacon Street, Boston 6, Mass. 
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Mn. Doyle Recommends 


American Law Reports 
Second Series 


With the start of the new series of American Law Reports, the 
Massachusetts lawyer has the opportunity of a lifetime to start 


building a set which will be of the greatest service in the years 
ahead. 


Many new features have been added. Why not write or phone 
Mr. Doyle giving him an appointment to explain its new features? 


Other recommended publications are 


Annotated Laws of Massachusetts 

American Jurisprudence 

United States Supreme Court Reports and Digest, 
Lawyers’ Edition 

Williston on Contracts 

Pomeroy on Equity 

The American Law Institute’s Restatements 

Clark’s Summary of American Law 


JOHN F. DOYLE 


31 State Street 
Boston, Mass. - - - - CApitol 7-5950 


Home Phone - - - - LAsell 7-0801 
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